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December 13th, 2010

TO: Members of Peninsula Community Council

SUBMITTED BY:

Tr réater, DevElopment Officer
DATE: December 3th, 2010

SUBJECT: Appeal of the Refusal of Variance #16473 — 2692 Belle Aire Terr., Halifax

ORIGIN

This is an appeal of the Development Officer's decision to refuse a variance application to
reduce the lot frontage and area requirements to legalize of a third dwelling unit in an existing
two unit dwelling under the Halifax Peninsula By-Law.

RECOMMENDATION
It is recommended that Council uphold the decision of the Development Officer to Refuse the
request for a variance.




Community Council Report
Appeal of Refusal of Variance # 16473

BACKGROUND
The subject property is located at 2692 Belle Aire Terr. Halifax (refer to Attachment 1).
2692 Belle Aire Terrace is zoned R-2 (Two Unit Dwelling) under the Land Use Bylaw for Halifax

Peninsula. (refer to Attachment 2)

The authorized use on the property is a two unit dwelling for which an occupancy permit was
issued on Jan 26, 2004 (see Attachment 3).  Further, a variance was granted to reduce the lot
frontage and lot area requirements from 50’ and 5000sqft to 45’ and 4366sqft respectively to
permit a two unit dwelling.  This was granted on July 7, 2000.

In April of 2010 a complaint was received that a third dwelling unit was being installed in the
building. A follow up site inspection by staff confirmed there was a third dwelling unit created
in the basement without the required permits.

On August 26, 2010 the applicant applied to legalize the third unit, the permit was denied
because it did not meet the minimum frontage and area requirements.  The lot frontage and
area requirements in the R-2 zone for a three unit dwelling are 80" and 8000sqft.

On September 20, 2010 the applicant applied for a variance to legalize the third unit which was
refused by the Development Officer on October 13, 2010 (refer to Attachment 5).  This
decision was subsequently appealed by the applicant (refer to Attachment 5).

DISCUSSION
- The Municipal Government Act sets out guidelines under which the Development Officer may
consider variances to Land Use Bylaw requirements. Those guidelines are as follows:

“A variance may not be granted where the:
(a) variance violates the intent of the land use bylaw;
(b) difficulty experienced is general to the properties in the area;
(c) difficulty experienced results from an intentional disregard for the
requirements of the land use bylaw.”

in order to be approved, the proposed variance must not conflict with any of the above
statutory guidelines. An assessment of the proposal, relative to these stipulations, is set out
below.

(a) Variance violates the intent of the land use bylaw;

The purpose for the minimum required frontage and area is to control the density. The intent is
" that when units are increased, as do the requirements for frontage and area. It is the opinion
of the Development Officer that legalizing this third unitwould violate the intent of the land use
bylaw.
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(b) Difficulty experienced is general to the properties in the area:
The size and configuration of the lot is consistent with other properties on this street and is
~ therefore general to properties in the area.

(c) difficulty experienced results from an intentional disregard for the requirements of the land
use bylaw.”

It was in the opinion of the Development Officer this was a disregard to the requirements of
land use by-law. The applicant previously entered into the permit and variance process knowing
the lot did not meet the frontage and area requirements of the zone for the two unit dwelling.
They were given an approved permit to construct a two-unit dwelling and there was no
indication on basement floor plans of a future third Unit (refer to Attachment #6).

As the discovery of the third unit was brought to staffs attention through a complaint, it is
evident the applicant had no intention to apply for the necessary approvals prior to install this
unit and this is therefore an intentional disregard for the requirements of the land use bylaw.

FINANCIAL MANAGEMENT POLICIES / BUSINESS PLAN

W ——————

This report complies with the Municipality’s Multi-Year Financial Strategy, the approved
Operating, Capital and Reserve budgets, policies and procedures regarding withdrawals from
the utilization of Capital and Operating reserves, as well as any relevant legislation.

COMMUNITY ENGAGEMENT

Community Engagement as described by the Community Engagement Strategy is not applicable
to this process. The procedure for public notification is mandated by the HRM Charter. If the

" Variance request is appealed a public hearing is held which is the opportunity for residents
(within 30 meters) to speak to staff's recommendation.

BUDGET IMPLICATIONS

None
- ALTERNATIVES

1. Uphold the decision of the Development Officer to refuse the application for variance.
This is the recommended alternative.

2. Overturn the decision of the Development Officer, thereby permitting the third dwelling
unit.
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ATTACHMENTS

Location map

Zoning Map

Approved permit
Refusal Letter
Appellant’s Letter
Elevation and floor plan

S o o

Additional copies of this report and information on its status can be obtained by contacting the
Office of the Municipal Clerk at 490-4210, or Fax 490-4208.
Report prepared by: Trevor Creaser, 869-4235.
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Attachment 3

PERMIT TY!

PERMIT NUMBER

030481 OCC

NAME AND AD RMIT RECIP

ARSENAULT THOMAS W SR. 2686 FULLER TERRACE HALIFAX NS CA B3K 3V7 452 2176

DESCRIPTION-OF- APPLICATION: - - - -oe

CONSTRUCT 2 UNIT DWELLING
CIVIC ADDRESS OF JOB COMMUNITY LOCATION REMARK
2692 BELLE AIRE TERRACE HALIFAX
©LOT NUMBER PID NUMBER AAN NUMBER ~ HRM DISTRICT  LOT AREA ZONING PLAN AREA
1 40875882 11 4,366.00 F R-2 51
NAME AND ADDRESS OF PROPERTY OWNER ’

Theissuance of this permit does not imply compliance with all the requirements of Municipal By-Taws or the Provincial

Building Code.

OFFICE PERMIT ISSUED BY

Development Services
6960 Mumford Rd., PO Box 1749
Halifax, NS B3J 3A5

Tel: (902) 490-5650 (902) 490-4645

ISSUE DATE EXPIRY DATE
26 Jan 2004

APPROVED BY
Derrick Arsenault, Building Inspector, 480-6071

SIG KTURE w / \?L
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i l Attachment 4 636 Sackville Drive

Sackville, NS
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“ Telephone: 869-4375

REGIONAL MUNICIPALITY Fax: 869-4154
COMMUNITY DEVELOPMENT.

October 13, 2010 ,
Thomas . William Arsenault, Sr.
2696 Belle Aire Terr.

Halifax, NS
B3K3W8

Dear Mr. Arsenault:

RE: ~  Application for Variance # 16473~ 2696 Belle Aire Terr., Halifax

This will advise that { have refused your request for a variance from the requirements of the Land Use Bylaw for Halifax
Peninsula as follows:

Location; 2696 Belle Aire Terr.

Project Proposal: Reduce the min. lot area and road frontage to permit a third dwelling unit
Required Frontage: 80’ (Road Frontage) for 3-4 Units ‘" k
Proposed Frontage: 45" (Road Frontage) for 3-4 Units

Required Area: 8,000 sqft Lot Area for 3-4 Units

Proposed Area: 4,366 sqft Lot Area for 3-4 Units

Section 250(3) of the Halifax Regional Municipality Charter states that:
A variance may not be granted if _
(a) the variance violates the intent of the development agreement or land-use by-law;
{b) the difficulty experienced is general to properties in the area; or
(¢} the difficulty experienced results from the intentional disregard for the requirements of the
development agreement or land-use by-law. -

It is the opinion of the Development Officer that this variance violates the intent of the Land Use By-Law, the property is
general to the area and the third unit was a result of intentional disregard to the requirements of the by-law.

Pursuant to Section 251 (4) of the Halifax Regional Municipality Charter you have the right to appeal the decision of
the Development Officer to the Mupicipal Council.  The appeal must be in writing, stating the grounds of the appeal,
and be directed ta: ,

Trevor Creaser

Development Officer

Halifax Regional Municipality »

bevelopment Services - Central Region

636 Sackville Drive

Sackville, NS B4C 253

Your appeal must be filed on or before October 22, 2010.

If you have any questions al information, please contact David Hanna at 869-4386.

o

Tty
Trefor Creaser
Development Officer

cc. Cathy Mellett, Municipal Clerk
Councilior Jerry Blumenth

o e v Yam T s o~ P IV O AL T OO QLD AR A



Attachment 5

Thomas W. Arsenault, Sr,
2696 Belle Aire Terrace, Halifax, Nova Scotia B3K 3W8

October 21, 2010

Trevor Creaser,

Development Officer

Halifax Regional Municipality,
Development Services - Central Region,
636 Sackville Drive,

Sackville, NS

B4C 253

aecEiveD oeT 2 2200

Dear Sir:
Re: Application for Variance # 16473 — 2696 Belle Aire Terrace, Halifax, Nova Scotia.

I wish to appeal the decision of the Development Officer regarding the use of 2696 Belle Aire
Terrace, Halifax, Nova Scotia. The property has two units of which one unit has an in-law suite.
During the property construction inspection, the property was designed for two units with one
unit with an—in-faw suite, with an intention of a third unit in the future. | lived in the main level
of the property of 2696 Belle Aire Terrace, Halifax, Nova Scotia since 2002 and my son and his
wife live in the in-law suite, 2696 B Belle Aire Terrace, Halifax. After my son moved out to his
new home, my daughter moved in.

The in-law suite was no tan intentional disregard to the requirements of the by-law. | wished to
appeal the decision of the Development Officer.
Sincerely,

Thomas W. Arsenault, Sr.
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