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Item No.  5

PO Box 1749

Halifax, Nova Scotia

B3J 3A5    Canada

Halifax Regional Council
August 4, 2009

TO: Mayor Kelly and Members of Halifax Regional Council

SUBMITTED BY: _________________________________________________
 M E Donovan, Director, Legal Services and Risk Management       

DATE: July 13, 2009

SUBJECT: Land Use Bylaw Prosecution

INFORMATION REPORT

ORIGIN

Legal Services - Municipal Prosecutions

BACKGROUND 

On May 20, 2009, Landlord Maria Rockwell was convicted of a Land Use By-law offence and the
Court determined that the minimum fine permitted by law was $18,500.00.
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DISCUSSION

An important decision was rendered by the Halifax Provincial Court on May 20, 2009.  The Court
determined that in the case of certain land use by-law offences, each day an offence continues is a
separate offence, even if the defendant is charged with a single violation over a range of days.
Further, the Court determined that the penalty applies to each day that the offence continues.

Ms. Rockwell was using the building located at 1403 and 1407 Henry Street as a 17-unit apartment
building when the legal use of the building was 2-units in an R-2 Zone.  In Ms. Rockwell’s case the
offence continued for a period of 185 days.  Even though the Court applied the minimum daily
penalty of $100, the resulting fine was $18,500.00.  The property has now been converted back to
two-units.

Maria Rockwell was charged as follows:

Between July 25, 2007 and January 25, 2008 at or near 1403 and 1407 Henry Street,
Halifax, Nova Scotia (PID #00134478) did allow the land to be used in a way not
permitted within an R-2 zone, to wit, a building containing more than four apartments,
contrary to Section 35(3) of the Halifax Peninsula Land Use By-Law, pursuant to
Section 505(1) of the Municipal Government Act, c. 18, S.N.S. 1998.

Section 505 of the MGA [now section 369 HRM Charter] states:

(1) A person who
(a) violates a provision of this Act or of an order, regulation or by-law in force

in accordance with this Act;

(b) fails to do anything required by an order, regulation or by-law in force in

accordance with this Act;

(c) permits anything to be done in violation of this Act or of an order, regulation

or by-law in force in accordance with this Act; or

(d) obstructs or hinders any person in the performance of their duties under this

Act or under any order, regulation or by-law in force in accordance with this
Act,

is guilty of an offence.

(2) Unless otherwise provided in a by-law, a person who commits an offence is liable,

upon summary conviction, to a penalty of not less than one hundred dollars and not
more than ten thousand dollars and in default of payment, to imprisonment for a term
of not more than two months.
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(3) Every day during which an offence pursuant to subsection (1) continues is a
separate offence.

The penalty imposed in this instance is one of the larger penalties from the Provincial Court for this
type of offence.  Although strong objections were made to the imposition of a daily penalty for the
period of violation, the Court found that this was clearly provided for in the MGA.  Although this
does not, in our opinion, represent new law, the imposition of continuing offence penalties are
uncommon.  This decision significantly strengthens HRM’s hand in regard to this type of
prosecution.  Many individuals take the position that once they have violated the law, they might as
well leave the violation in place for as long as possible.  Others do not see the need to bring property
back into compliance with the law.  Now there is a clear consequence for allowing an offence to
continue.  The decision has gained recognition among municipal prosecutors across Canada and a
copy is attached.

BUDGET IMPLICATIONS

None relating to this report.

FINANCIAL MANAGEMENT POLICIES / BUSINESS PLAN

This report complies with the Municipality’s Multi-Year Financial Strategy, the approved Operating,
Capital and Reserve budgets, policies and procedures regarding withdrawals from the utilization of
Capital and Operating reserves, as well as any relevant legislation.

ATTACHMENTS

1. R. v. Maria Rockwell (2009) NSPC 23

(The written decision of the Court)

A copy of this report can be obtained online at http://www.halifax.ca/council/agendasc/cagenda.html then
choose the appropriate meeting date, or by contacting the Office of the Municipal Clerk at 490-4210, or Fax
490-4208.

Report Prepared by : Josh Judah, Chief Prosecutor, 490-4124

http://www.halifax.ca/council/agendasc/cagenda.html























































