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INFORMATION REPORT

ORIGIN

October 16, 2009 Court of Appeal decision in Amber Contracting v. Halifax Regional Municipality.

BACKGROUND

On June 30, 2008, the Supreme Court of Nova Scotia released its decision in the law suit of Amber
Contracting against HRM alleging bid shopping on the part of HRM in the tendering process. The
Court concluded that HRM had engaged in the process of cancelling its tender for the purpose of
obtaining lower bids at a re-tendering and awarded damages against HRM in the amount of
$147,560.00 plus interest and legal costs. The decision was appealed to the Nova Scotia Court of
Appeal.  



Amber Contracting v. Halifax Regional     - 2 -      October 20, 2009
Municipality - Court of Appeal Decision

DISCUSSION

In June of 2005, HRM issued a call for tender for the construction of the Plymouth Road Sanitary
Pumping Station upgrade Tender No. 05-222. The tender document reserved the right to reject all
tenders not considered to be satisfactory and also the right to cancel any request for tender at any
time without recourse by the contractor. 

All of the bids received on Tender No. 05-222 were in excess of the Environmental Management
Services business unit’s 2005 available budget of $249,000.00. The lowest bid was Amber
Contracting at $570,612.75. As a consequence of all bids being substantially over the budgeted
amount, HRM did not have sufficient funds available to pursue the project at that time and,
accordingly, the decision was made to cancel the tender and to seek additional budgeting in
subsequent fiscal years. On October 15 , 2005, HRM notified all of the bidders that Tender No. 05-th

222 had been cancelled and that the contract for the construction of the Plymouth Road Sanitary
Pumping Station Upgrade was not awarded to anyone.

HRM Council, in the next year’s budget effective April 1, 2006, made an additional $450,000.00
available to Environmental Services Capital Projects budget giving an available total of $699,000.00
for the Plymouth Road Sanitary Pumping Station Upgrade project. In April 2006, HRM issued
another tender for the construction of the Plymouth Road Sanitary Pumping Station Upgrade being
Tender No. 06-247. The plans and specifications for this tender were substantially identical to those
for Tender No. 05-222. 

Four contractors, including Amber, submitted bids in response to Tender 06-247. Amber’s bid at
$589,917.80, was the second lowest and Eisner Contracting, a contractor who had not submitted a
bid for the previous Tender No. 05-222, was the low bidder at $579,282.83. HRM awarded the
contract for Tender No. 06-247 to Eisner Contracting. It is noted that this bid was within the 2006
Environmental Management Services capital budget but higher than the Amber bid of $570,612.75
on the original Tender No. 05-222.

Amber sued alleging that HRM had cancelled the first tender for the purpose of obtaining lower bids
at a re-tender.

In her decision released June 30, 2008, Justice Robertson concluded HRM breached its duty of
fairness to Amber in not awarding the tender No. 05-222 based on her conclusion that HRM was bid
shopping in taking the decision to re-tender rather than for budgetary reasons as stated by HRM.
Justice Robertson’s decision essentially rejected the budgetary documentation provided to the Court
and oral evidence to the effect that the significant difference between the bids received and the
budget amount made it impossible for an award of the tender at that time. Justice Robertson’s
decision was largely based on a number of poorly worded e-mails which gave an impression that the
project could be awarded notwithstanding the budgetary issues.
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The Appeal decision was rendered on October 16, 2009. The Court of Appeal reversed the trial
judge’s decision and granted HRM legal costs for the trial and the appeal of approximately
$30,000.00. The Court of Appeal concluded that HRM’s actions were contemplated in the wording
of the tender document.  The Court of Appeal stated that Rejection of all bids in the original tender
process because the bids were all too high, followed by a call for a second set of tenders is not “bid
shopping”.  Accordingly, it was not unfair for HRM to cancel and subsequently re-issue the tender.

BUDGET IMPLICATIONS

There are no budget implications.

FINANCIAL MANAGEMENT POLICIES/BUSINESS PLAN

This report complies with the Municipality’s Multi-Year Financial Strategy, the approved Operating,
Capital and Reserve budgets, policies and procedures regarding withdrawals from the utilization of
Capital and Operating reserves, as well as any relevant legislation.

ATTACHMENTS

Copy of the decision of Justice Robertson.

A copy of this report can be obtained online at http://www.halifax.ca/council/agendasc/cagenda.html then
choose the appropriate meeting date, or by contacting the Office of the Municipal Clerk at 490-4210, or Fax
490-4208.

Report Prepared by: Randolph Kinghorne, Senior Solicitor, 490-4226

http://www.halifax.ca/council/agendasc/cagenda.html
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