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TO:   Mayor Kelly and Members of Halifax Regional Council 

 

    

SUBMITTED BY: ___________________________________________________________ 

Wayne Anstey, Acting Chief Administrative Officer 

    

    

   __________________________________________________________ 

   Mike Labrecque, Deputy Chief Administrative Officer 

 

DATE:  February 17, 2011 

 

SUBJECT:  Petition for Private Right-of-Way 

 

ORIGIN 

 

This report arises out of a petition received from Susan Sheehan to Council to lay out a private 

right-of-way across lands at 5 Milton Drive, for the benefit of her property located at 9 Milton 

Drive.  The petition has been made pursuant to the Private Ways Act, R.S.N.S. 1989, c. 358. 

 

 

RECOMMENDATION 
 

It is recommended that:  

 

1. Council appoint a Commissioner pursuant to Section 17 of the Private Ways Act, to consider 

the petition of Susan Sheehan; and 

 

2. Before the Commissioner is engaged, Council enter into an agreement with Susan Sheehan 

for reimbursement to HRM of any and all expenses incurred by HRM as the result of Ms. 

Sheehan's petition and which are recoverable by HRM under the Private Ways Act.  

Specifically, all expenses associated with the Arbitrators, and any compensation payable to 

Dr. and Mrs. Charles Cron. 
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BACKGROUND 
 

Susan Sheehan is the owner of property located at 9 Milton Drive in the Halifax Regional 

Municipality.  To the north of her property are the waters of the Northwest Arm, to the east are 

lands owned by Marterra Inc., and to the south and west are the lands of Dr. and Mrs. Charles 

Cron (5 Milton Drive).  Ms. Sheehan has access to her property by way of a public footpath that 

runs from the parking lot of Fleming Park, along the waters of Northwest Arm to Purcells Cove.  

The public footpath crosses the property of Dr. and Mrs. Charles Cron.  Ms. Sheehan does not 

have any vehicular access to her home.  Ms. Sheehan inherited the home from her father, Harold 

Sutherland, when he passed away in December, 1997. 

 

Ms. Sheehan has filed a petition pursuant to the Private Ways Act (PWA) to Council for the 

laying out of a private way across the property of Dr. and Mrs. Cron, located at 5 Milton Drive.  

A copy of Ms. Sheehan’s petition is attached as Appendix “A”. 

 

A copy of the PWA is attached as Appendix “B”.  Part 2 of the Act provides a means whereby 

landlocked property owners can acquire a right-of-way across neighboring lands.  Under the Act, 

a property owner may apply to Council asking for the laying out of a private way or road.  

Council must hear the application, but has the discretion as to whether or not to grant it.  If 

Council is not satisfied that the application should be granted, that is the end of Council’s 

involvement. 

 

If Council decides to grant the application, then the next step is for Council to appoint a 

Commissioner.  The Commissioner is to: 

 

1. Examine whether the proposed private way or road is the most practicable and reasonable 

means of access for the person petitioning for the way or road to his or her land; 

 

2. If satisfied that the proposed private way or road is the most practicable and reasonable 

means of access, the Commissioner is to lay out the private way or road in the manner 

most advantageous to the person applying for the private way or road and least 

detrimental to the owner of the land through which the private way or road shall pass; and 

 

3. Work with the owners of the property over which the right of way will pass and the 

petitioner under the Act, to attempt to reach an agreement as to the compensation to be 

paid for the land. 

 

Council is required to pay for the services of the Commissioner, who shall receive such 

remuneration as Council allows.  If Council chooses to grant the application, a further report will 

be submitted to Council recommending who should be appointed as Commissioner.  These costs 

cannot be recovered from the Applicant. 

 

If the Commissioner cannot get the parties to agree to compensation, there is a procedure under 

the Act for determining the amount to be paid.  This procedure involves the appointment of three 

arbitrators.  One is appointed by the Commissioner, one is appointed by the owner of the land 

over which the right of way will go, and a third is to be appointed by the Mayor. 
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The compensation ascertained by either agreement or by appraisement, and the expenses 

occurred in respect thereto, shall be paid by Council under the Act.  However, these expenses 

may be charged against and recovered from any polling district in which the private way or road 

is made or may be recovered in whole or in part from the applicant, as Council may direct. 

 

Once the Commissioner has fulfilled his or her duties and either an agreement is reached or an 

award for compensation is made, the Commissioner will prepare a report to Council, setting out 

his or her findings and recommendations.  Council may accept or reject any recommendations 

contained in the report, including recommendations made with respect to compensation.  If a 

private way is ultimately granted to the petitioner by Council, a copy of the plan setting out the 

private way shall be registered in the Registry of Deeds. 

 

Ms. Sheehan’s father, Harold Sutherland, petitioned Council in 1997 for a private way pursuant 

to the PWA. Unfortunately Mr. Sutherland passed away before the matter could be heard by 

Council, but Ms. Sheehan, as beneficiary and Executrix of his Estate, continued with his petition.  

The matter went before Council in January 1998.  Council granted the application and a 

Commissioner, Ms. Deborah Baker, was appointed.  Ms. Baker determined that the land over 

which the private way would be located was Crown land and therefore under Federal 

jurisdiction.  The PWA does not apply to Crown land and as such the Commissioner could not 

make a decision affecting these lands under the Act.  This brought the petition to an end.  

 

In 2000, the Halifax Port Authority entered into an agreement with Ms. Sheehan to cross the 

Crown land in order to access her home.  The agreement was for a ten year period, but was not 

subject to renewal.  Ms. Sheehan was permitted to construct a driveway across the Crown land 

that ran along the frontage of the property of Dr. and Mrs. Cron at 5 Milton Drive.  The Crons 

disputed the Crown’s assertion that the property was Crown land.  The dispute was ultimately 

settled as between the Federal Crown and the Crons, with the Crown deeding any interest it had 

in the land in front of 5 Milton Drive to the Crons by way of Deed dated January 14, 2010.  The 

Crons respected the lease between the Crown and Ms. Sheehan, and permitted Ms. Sheehan to 

continue to use the driveway until such time as the lease expired on April 30, 2010.  The 

driveway has since been removed.  Ms. Sheehan has not had vehicular access to her home since 

that time.  Attached as Appendix “C” is an aerial photo of 5 and 9 Milton Drive, taken from 

HRM’s GISS.  The photo appears to have been taken before the driveway installed by Ms. 

Sheehan under the Port Authority lease was removed. 

 

In anticipation of Ms. Sheehan’s petition, on October 1, 2010 the Crons filed an application in 

the Supreme Court of Nova Scotia for an order declaring that Ms. Sheehan’s proposed petition 

for a private way under the PWA is beyond the jurisdiction of Halifax Regional Municipal 

Council.  Ms. Sheehan filed her petition on November 15, 2010, but it was agreed that her 

petition would not proceed until such time as the Crons’ application was heard and a decision 

rendered.  The Crons’ application was heard on December 8, 2010, and was dismissed by the 

Court on December 15, 2010.  Justice Rosinski of the Supreme Court of Nova Scotia declared 

that as a matter of law, Part 2 of the PWA is operative legislation and any municipal Council 

petitioned for the obtaining and laying out of a private way or road may properly consider the 

petition as per the provisions of the PWA. 
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On January 13, 2011 the Crons filed a Notice of Appeal appealing the decision of Justice 

Rosinski.  The appeal will be heard on September 20, 2011. 

 

DISCUSSION 
 

In accordance with the decision of Justice Rosinski of the Supreme Court of Nova Scotia, 

Council may consider the petition of Susan Sheehan under the PWA.  The PWA is silent with 

respect to the procedure to be followed by Council when considering the application.  It is staff’s 

opinion that both Ms. Sheehan and the Crons should have an opportunity to present their position 

to Council on March 1, 2011.  Both Ms. Sheehan and the Crons were advised on February 1, 

2011 that this matter would be on the March 1
st
 Council Agenda.  This is in keeping with the 

rules of procedural fairness. 

 

It is recommended that Council appoint a Commissioner pursuant to the PWA to consider the 

application of Susan Sheehan.  Ms. Sheehan has no means of vehicular access to her home.   As 

indicated in her petition, this raises concerns over access to 9 Milton Drive for emergency 

services, as well as access for basic necessities such as heating oil delivery. Further, other 

possible remedies have been considered and denied.  For example, the Supreme Court of Nova 

Scotia determined in 1968 that Ms. Sheehan’s father did not meet the requirements necessary to 

establish a right-of-way of necessity under the common law.   

 

Council will have to consider, however, whether to hear the petition at this time or wait until the 

appeal of Justice Rosinski’s decision has been heard and determined by the Court of Appeal.   If 

Council chooses to proceed at this stage, there is a risk that the matter will be determined by the 

Court of Appeal prior to the Commissioner submitting his or her report.  If the Court of Appeal 

determines that a petition for a private way under the PWA is beyond the jurisdiction of Halifax 

Regional Municipal Council, then all proceedings under the PWA must come to an end.  Council 

will be responsible to compensate the Commissioner for any work done up to that point.    

 

BUDGET IMPLICATIONS 
 

The budget implications are as follows: 

 

1. As indicated, Council is required to pay for the remuneration of the Commissioner, in an 

amount as allowed by Council.  When Deborah Baker was appointed as Commissioner in 

1998, Council had approved remuneration to Ms. Baker in the amount of $1,500.00.  

However, the actual time spent by Ms. Baker resulted in fees of just over $7,000.00, 

inclusive of HST.  Ms. Baker did not request additional payment from Council, as she 

had agreed to undertake the task for the agreed upon fee of $1,500.00.  However, it is 

unlikely that a Commissioner today would agree to undertake this project for a payment 

of $1,500.00.  It is anticipated that the Commissioner’s fees would likely be in the range 

of $7,500.00 to $10,000.00.  These costs are not recoverable from Ms. Sheehan. 

 

2. Under the PWA, if an agreement for compensation cannot be reached, arbitrators must be 

appointed to enter the land and appraise the compensation payable to the owner.  The 

expenses associated with the arbitrators, including compensation for their time, are to be 
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paid by Council.  However, it may be charged against and recovered from any polling 

district in which such private way or road is made, or may be recovered in whole or in 

part from the applicant, as Council may direct.  

 

3. Should a right-of-way be granted to Ms. Sheehan over the property of Dr. and Mrs. Cron, 

the compensation payable to the Crons is to be paid by Council.  However, it may be 

charged against and recovered from any polling district in which such private way or road 

is made, or may be recovered in whole or in part from the applicant, as Council may 

direct.  

 

Staff recommends that any expenses associated with the arbitrators and the compensation 

payable to the Crons be recovered from Ms. Sheehan, as she is the one who will benefit from the 

creation of the private right-of-way.  If Ms. Sheehan’s application is granted, staff further 

recommends entering into an agreement with Ms. Sheehan that outlines how she will reimburse 

HRM.  This agreement should be signed before the Commissioner begins his or her work. 

 

Funds for payment of the Commissioner’s fees will be paid out of Account Number M351-6999.  

There are sufficient funds available in this account to pay the Commissioner’s fees. 

 

FINANCIAL MANAGEMENT POLICIES/BUSINESS PLAN 
 

This report complies with the Municipality’s Multi-Year Financial Strategy, the approved 

Operating, Project and Reserve budgets, policies and procedures regarding withdrawals from the 

utilization of Project and Operating reserves, as well as any relevant legislation. 

 

COMMUNITY ENGAGEMENT 
 

Not applicable. 

 

ALTERNATIVES 
 

The alternatives are: 

 

1. Council could postpone hearing Ms. Sheehan’s application until the appeal of Justice 

Rosinski’s decision has been heard and determined by the Court of Appeal.   

 

2. Council could hear Ms. Sheehan’s application and, if granted, postpone appointing a 

Commissioner until the appeal of Justice Rosinski’s decision has been heard and 

determined by the Court of Appeal.   

 

3. Council could hear Ms. Sheehan’s application and refuse to grant it.  This would 

conclude Council’s involvement in the matter. 

 

ATTACHMENTS 
 

Appendix “A” Petition of Susan Sheehan 
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Appendix “B” Private Ways Act 

 

Appendix “C” Aerial photo of 5 and 9 Milton Drive, taken from HRM’s GISS 

 

 

______________________________________________________________________________ 
 

A copy of this report can be obtained online at http://www.halifax.ca/council/agendasc/cagenda.html then choose the appropriate 

meeting date, or by contacting the Office of the Municipal Clerk at 490-4210, or Fax 490-4208. 

 

Report Prepared by: Karen E. MacDonald, Solicitor, 490-4226 

 

    

Report Approved by: _________________________________________________ 

   M. E. Donovan, Director, Legal Services & Risk Management, 490-4226 

       

 

Financial Approval by: ___________________________________________________ 

   Cathie O’Toole, CGA, Director of Finance, 490-6308 

                                                                                         

______________________________________________________________________________ 






























































































