
    

    Item No. 11.1.2                    
 Halifax Regional Council 

 October 29, 2013 
 
TO:   Mayor Savage and Members of Halifax Regional Council 
 
    
SUBMITTED BY: ___________________________________________________________ 

Richard Butts, Chief Administrative Officer 
    
    
   __________________________________________________________ 
   Mike Labrecque, Deputy Chief Administrative Officer 
 
DATE:  October 9, 2013 
 
SUBJECT: Case 18120: MPS & LUB Amendment for 348 Purcell’s Cove Road, 

Halifax 

 
 
ORIGIN 
 
Application by Sunrose Land Use Consulting  
 
 
LEGISLATIVE AUTHORITY 
 
HRM Charter, Part VIII, Planning & Development 
 
 
RECOMMENDATION 
 
It is recommended that Halifax Regional Council not initiate the process to consider amending 
the Halifax Municipal Planning Strategy and the Halifax Mainland Land Use By-law to allow for 
a dental office, single unit dwelling, and accessory buildings at 348 Purcell's Cove Road, 
Halifax. 
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BACKGROUND 
 
Sunrose Land Use Consulting, on behalf of the property owner Paulette Jensen, has submitted an 
application for a site-specific amendment to the Halifax Municipal Planning Strategy (MPS) and 
Halifax Mainland Land Use By-law (LUB) to permit a single unit dwelling, an existing office 
building (former dental office) and accessory buildings at 348 Purcell's Cove Road, Halifax 
(Maps 1, 2, 3 and Attachment A). The purpose of this request is to enable the existing buildings 
and land uses which have occupied the properties in the absence of the necessary HRM permits, 
to be exempted from certain municipal land use by-law requirements.  
 
This application was submitted in response to a 2008 land use by-law compliance case (#92162). 
The case was taken to Provincial Court for a trial date in March of 2012, however, prior to the 
trial, the property owner plead guilty to one charge (of allowing a building that is less than 8 feet 
from the rear lot line) and, subsequently, paid a fine of $8,000.00 on July 17, 2012. However, 
there continues to be various issues of non-compliance with the Land Use By-law, including the 
continual use of the dwelling, which the property owner wishes to resolve through amendments 
to the Halifax MPS and Mainland LUB.    
 
Site Description, History and Surrounding Land Uses  
 
Site Description   
The area under discussion consists of three properties as shown on Maps 1, 2, and 3. Two are 
owned by Paulette Jensen and the third, a water lot, is owned by the Halifax Port Authority 
(HPA). These properties are:  

� Lot G1, which has a total area of approximately 53,000 square feet, a total street frontage 
of 75 feet and contains a building which includes former dental offices, two detached 
garages and a well;    

� Lot G2, which has a total area of approximately 5,300 square feet, has water frontage on 
the Northwest Arm and contains a residential dwelling, shed and on-site sewage disposal 
system for lots G1 and G2; and 

� A post-confederation water lot, owned by the HPA, which has a total area of 
approximately 2.9 acres and within which a portion of the dwelling and dock are located.  
The HPA and Paulette Jensen entered into a license agreement on April 1, 2012 to allow 
for the existing dwelling and deck overhang and concrete piles within the water lot. This 
license agreement is valid for only three years but is subject to renewal.  

 
Additionally, HRM owns a narrow parcel of land which separates lots G1 and G2 and which is 
intended to be developed as a public pathway but which has not been fully constructed nor 
maintained for this purpose. 
 
Lot History   
Lots G1 and G2 were approved by the former Halifax City Council in August of 1975 as part of 
a larger subdivision carried out by Pinecrest Realties Limited (lots A1 to G1 and A2 to G2) as 
shown on (Maps 1 and 2). Percolation tests were carried out by the Department of Public Health 
on the larger, roadside lots (A1 to G1) which abutted Purcell’s Cove Road, in order to assess 
their suitability for the installation of on-site sewage disposal systems. The waterside lots were 
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much smaller in area than the roadside lots and were not intended to be occupied with residential 
dwellings and, therefore, were not assessed for their suitability to contain on-site sewage disposal 
systems.  The waterside lots and the larger roadside lots are separated by a proposed public 
pathway which was deeded to the City as a condition of subdivision approval to satisfy part of 
the open space dedication requirements under the former City of Halifax Subdivision By-law. 
 
Surrounding Land Uses 
The surrounding area includes mainly low-density residential development, as shown on Map 1. 
The Saraguay Club and the Royal N.S. Yacht Squadron are located along Purcell’s Cove Road to 
the southeast. 
 
Designation and Zoning 
The subject properties are designated Low Density Residential on the Generalized Future Land 
Use Map and are located within the Mainland South Secondary Planning Strategy (Section X) of 
the Halifax Municipal Planning Strategy (Map 1). The properties are zoned H (Holding) and WA 
(Water Access) as shown on Map 2. The H (Holding) Zone permits single unit dwellings and the 
offices of a professional person (dentist/orthodontist) located within dwellings which contain on-
site sewage disposal and water services and which abut a public street. The WA (Water Access) 
Zone does not permit the development of dwellings. 
 
1982 Development Agreement 
In late 1982, the former City of Halifax and Dr. Gene Jensen entered into a development 
agreement to allow a single unit dwelling and accessory uses on lot G1 and a non-habitable 
boathouse and storage shed on lot G2 (Attachment B). The development agreement application 
began as a result of a complaint that sheds were being built without permits on the waterside lot 
(G2). In response, Dr. Jensen was fined for failing to obtain permits. The staff report to Council 
at that time indicated that the sheds would be relocated to an area near the proposed dwelling site 
on lot G1 once construction began on the non-habitable boathouse. The agreement did not allow 
for a dwelling on lot G2, and required that the future dwelling (on lot G1) meet Land Use By-law 
requirements including setbacks from property lines. It also required the approval of other 
government departments before any municipal permits would be granted. The agreement process 
was required at the time for the development of lots which were not serviced with central sewer 
and water services. The agreement did not include an expiry date, which was common at the 
time, and is, therefore, still in force and effect.   
 
Municipal Permits and Other Approvals 
There is no record of municipal Development or Building permits for the dwelling, dental office 
or detached garages/sheds. The applicant has submitted preliminary engineering reports with 
regards to the structural adequacy of buildings and the on-site sewage disposal system 
(Attachment A), which would require further investigation in the event that Council initiates the 
MPS/LUB amendment process. However, the applicant has not included with their submission 
any approvals from other government departments or agencies.      
 
Proposal 
The applicant has requested that the Halifax MPS be amended to create site-specific policy to 
enable changes to the Mainland LUB for this particular site only in order to permit the existing 
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buildings and uses to remain on the site in their present locations. Additionally, it is requested 
that the existing development agreement on the site be discharged as the policy used to establish 
it no longer exists.  
 
Required Amendments & Regional Council 
The proposal involves consideration by Regional Council only, as opposed to Community 
Council, since the request is for site-specific amendments to the Halifax MPS and resultant 
amendments to the Halifax Mainland LUB which would carry out or implement the MPS policy 
amendments. The required amendments would need to address the following: 
 
Lot G1: 

� Permit an independent office use (dentist/ orthodontist) on lot G1, which is not a 
permitted use within the H (Holding) Zone; 

� Permit the dental office to have off-site sewage disposal. The dental office is connected 
to the sewage disposal system on lot G2 via pipes constructed beneath the HRM-owned 
pathway; 

� Permit the dental office building to be located less than the required 8 feet from the side 
and rear yard property lines, contrary to the H (Holding) Zone; and 

� Permit an accessory building on lot G1 to be located less than the required 4 feet from the 
side/rear yard property lines, contrary to the H (Holding) Zone. 

 
Lot G2:  

� Permit the existing single unit dwelling, which was built over the high water mark, within 
the WA (Water Access) Zone (which does not currently permit any dwellings or other 
buildings,) or move the boundary of the WA zone; 

� Permit the dwelling to be located on a lot which does not contain public street frontage; 
and 

� Permit the dwelling to be located on a lot which does not contain both on-site sewage 
disposal and water services on the same lot. Lot G2 currently contains on-site sewage 
holding tank and disposal field, but the well is located on lot G1. 

 
In addition to the above amendments, HRM will also need to grant an easement for the disposal 
system pipes constructed beneath the HRM-owned public pathway. This was discussed in the 
original staff report in 1982 (see Attachment B). 
 
Additional Approvals  
It is important to note that if Council agrees to initiate the process to amend the MPS and LUB, 
additional information will be required from the applicant and the approval of other government 
agencies will be required prior to the issuance of any municipal permits. These may include:  

� Traffic Impact Statement for the commercial use (dental office); 
� N.S. Environment approval for the on-site sewage disposal system/ treatment facility; 
� N.S. Natural Resources; 
� Fisheries and Oceans Canada (fish habitat); and 
� Transport Canada (navigable waters).  
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At this time, it is not known whether these approvals will be granted and how long the process 
will take to obtain such approvals. Municipal permit applications will be required in order to 
ensure compliance with building code and land use by-law requirements. As such, the existing 
buildings may have to be altered at the expense of the owner in order to conform to these 
requirements. 
 
DISCUSSION 
Amendments to an MPS are generally not considered unless it can be shown that circumstances 
have changed since the document was adopted to the extent that the original land use policy is no 
longer appropriate. Site specific MPS amendment requests, in particular, require significant 
justification to be considered.  
 
Applicant’s Justification for Amendments 
To support the request to amend the MPS and LUB in this case, Sunrose Land Use Consulting 
has prepared a written submission, which is included as Attachment A to this report. Following 
is a brief summary of the applicant’s rationale for the proposed amendments: 
 

� The site has unique topographical features. A detailed environmental analysis was 
conducted during site development which found that grades and soil conditions, 
particularly a steep shale cliff, were not suitable for building a residential home on lot 
G1, so the accessory building on lot G2 was converted into a dwelling; 

� It was not practical to locate the dental office (“office of a professional person”) on lot 
G2 within the dwelling, as patients would find it difficult to navigate stairs and cross the 
fenced HRM walkway, so it was located within a separate building on lot G1;  

� On-site sewage disposal services received approval from the appropriate agencies at the 
time of their installation; 

� Buildings and services on the properties have been well built and maintained over 
approximately 30 years. Building architecture compliments the shoreline and blends with 
the landscape; 

� In some cases in HRM, certain land uses and existing building setbacks have been 
“grandfathered” by the MPS and LUB that applies to a particular site. This is a 
reasonable solution in this case; 

� The property owner plead guilty to a LUB offence in Provincial Court, paid a fine and 
now wishes to obtain compliance with the MPS/LUB.   

 
Staff’s Position on Proposed Amendments 
In staff’s opinion, there is not sufficient justification to warrant a site-specific amendment to the 
MPS and LUB for the subject lands. The applicant was aware of municipal requirements prior to 
construction due to the establishment of a development agreement on the site and past 
enforcement issues. In addition to past events, staff also provides the following rationale: 
 

� The subject site is similar to other properties in the immediate area. There are no 
apparent site features which make the properties unique and, therefore, different from 
surrounding properties which conform with the MPS and LUB. There is no readily 
apparent reason why a dwelling and other buildings could not have been located on the 
site in compliance with the development agreement and zoning requirements; 
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� The applicant’s submission contains no documentation, detailed environmental analysis, 
or approvals from other agencies to confirm its assertion that the buildings and septic 
tank/field had to be located where they are. Additionally, if site conditions warranted 
such, the owner could have applied for an amendment to the agreement or sought some 
other form of approval from the former City of Halifax at the time; 

� Had the dwelling been located on lot G1, pursuant to the approved development 
agreement, then the dental office could have been located within it, thus meeting the 
intent of the agreement and zoning requirements. Further, to allow lot G1 to be used only 
for commercial purposes is inconsistent with MPS policy within a Low Density 
residential area;   

� Historically, the “grandfathering” of existing land uses and buildings occur when there is 
a proposed change in regulations and the longstanding use or building was legally 
permitted at the time of its construction. That is not the case here, as the buildings were 
constructed without the benefit of the permitting process. Amending the MPS and LUB 
to authorize illegal development should be carefully considered by Council, as doing so 
could demonstrate to others in similar situations that this approach is a viable alternative 
to compliance with HRM by-laws.      

 
Conclusion 
Staff does not support initiation of the MPS amendment process for the subject proposal. 
Considering past events, including the entering into of the original development agreement in 
1982 and the initial fine for not obtaining municipal permits for sheds at that time, the property 
owner was aware of the requirement to apply for municipal permits and other approvals prior to 
building construction. Regardless of the time period which has lapsed, the failure to apply for 
permits and comply with the development agreement and municipal requirements shows a 
disregard for municipal requirements which should not be supported by amendments to the MPS 
and LUB. Therefore, staff recommends that Council not initiate the requested amendment 
process. 
 
FINANCIAL IMPLICATIONS 
 
The HRM costs associated with processing this planning application can be accommodated 
within the approved 2013/2014 operating budget for C310 Planning & Applications. 
 
COMMUNITY ENGAGEMENT 
 
Should Council choose to initiate the MPS amendment process for this proposal or to enable an 
alternate proposal, the HRM Charter requires that Regional Council approve a public 
participation program when considering any amendment to an MPS. In February of 1997, 
Regional Council approved a public participation resolution which outlines the process to be 
undertaken for proposed MPS amendments which are considered to be local in nature. This 
requires a public meeting be held, at a minimum, and any other measures deemed necessary to 
obtain public opinion. 
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The proposed level of community engagement would be consultation, achieved through a public 
meeting and online forum early in the review process, as well as a public hearing before 
Regional Council could consider approval of any amendments. 
 
Amendments to the MPS and LUB would potentially impact the following stakeholders: local 
residents, property owners, community or neighbourhood organizations, other HRM business 
units, and other levels of government. 
 
ENVIRONMENTAL IMPLICATIONS 
 
There are no environmental implications associated with this report.  
 
ALTERNATIVES 
 
1. Council may choose to refuse to initiate the MPS amendment process for this proposal. This 

is the staff recommendation.  
 

2. Council may choose to initiate the MPS amendment process for the proposal. This is not 
recommended for the reasons discussed above.  Should Council choose to initiate the MPS 
amendment process, they should request staff to follow the public participation program for 
the MPS amendment process as approved by Council in February 1997. 
 

3. Council may choose to initiate MPS amendments that would differ from that requested by the 
applicant’s proposal. Should Council choose to initiate the MPS amendment process, they 
should request staff to follow the public participation program for the MPS amendment 
process as approved by Council in February 1997. 
 

ATTACHMENTS 
 
Map 1   Generalized Future Land Use 
Map 2   Zoning 
Map 3   Excerpt of Surveyor’s Location Certificate 
Attachment A  Submission by Sunrose Land Use Consulting 
Attachment B  Existing Development Agreement and Staff Report from 1982 
Attachment C   Relevant Excerpts from the Halifax Mainland Land Use By-law 
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______________________________________________________________________________ 
 
A copy of this report can be obtained online at http://www.halifax.ca/council/agendasc/cagenda.html then choose the appropriate 
meeting date, or by contacting the Office of the Municipal Clerk at 490-4210, or Fax 490-4208. 
 
Report Prepared by: Paul Sampson, LPP, Planner, 490-6259 
 
             

__________________________________________________ 
Report Approved by: Kelly Denty, Manager of Development Approvals, 490-4800 
 
 

__________________________________________________ 
Report Approved by: Austin French, Manager, Planning, 490-6717 
 
       
Report Approved by: ___________________________________________________                                                                                          
   Brad Anguish, Director of Community & Recreation Services, 490-4933 
______________________________________________________________________________ 
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Attachment C 
Relevant Excerpts from the Halifax Mainland Land Use By-law 

 
 

H ZONE  
 

HOLDING ZONE 
 
61(1) The following uses shall be permitted in any H Zone: 
 
 (a) a detached one-family dwelling, provided that on-site sewage disposal and 

water services are provided on the lot on which the dwelling is proposed to be 
located; 

 (b) a public park or playground; 
 (c) a public recreational centre, provided that sewer and water service connections 

for the centre are made to the existing city services; 
 (d) the office of a professional person located in the dwelling house used by such 

professional person as his private residence; 
 (e) any use, other than a privy, accessory to any of the uses in (a), (b), (c) and (d).  

 
61(2) No person shall in any H Zone carry out, or cause or permit to be carried out, any 

development for any purpose other than one or more of the uses set out in subsection 
(1). 

 
61(3) No person shall in any H Zone use or permit to be used any land or building in whole 

or in part for any purpose other than one or more of the uses set out in subsection (1). 
 

REQUIREMENTS FOR SFD IN HOLDING ZONE 
 
61(4) Buildings erected, altered or used as single family residences in a Holding Zone shall 

comply with the "Single Family Dwelling Zone" requirements as contained in 
Section 21(a) and (c) through (h) inclusive of this by-law.  

 
 
 

WA (WATER ACCESS) ZONE (RC-Jan 11/11;E-Mar 12/11) 
 
62EE (1)  The following uses shall be permitted in any WA Zone: 
 
 (a) wharves and docks; 
 (b) municipal, provincial and national historic sites and monuments; 
 (c)  passive recreation uses; and, 
 (d)  public works and utilities. 
  



 

62EE (2) No person shall in any WA Zone carry out, or cause or permit to be carried out, 
any development for any purpose other than one or more of the uses set out in 
subsections  (1), (5) or (6). 

 
62EE (3)  No person shall in any WA Zone use or permit to be used any land or building 

in whole or in part for any purpose other than one or more of the uses set out in 
subsections (1), (5) or (6). 

 
62EE (4) No person shall in any WA Zone construct or erect a building, with the 

exception of public works, public utilities, a multi-use trail system and 
associated facilities and ferry terminal facilities, on a wharf, on pillars, on piles, 
or on any other type of structural support located on or over a water lot. 

 
 NORTHWEST ARM 
 
62EE (5) Ferry Terminal Facilities shall be permitted within the Northwest Arm Water 

Access Zone. 
 
 WESTERN SHORE OF THE BEDFORD BASIN 
 
62EE (6) A multi-use trail system and associated parking facilities shall be permitted 

within the Western Shore of the Bedford Basin Water Access Zone. 
 
 


