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SUBJECT:  Petition of Susan Sutherland (formerly Sheehan) for Private Right of Way  

 
ORIGIN 
 
Motions of Regional Council on March 1, 2011, Item No. 11.1.1 and Motion of Regional Council on June 
7, 2011, Item No. 10.1.3. 
 
On March 1, 2011, Regional Council passed the following motions: 
 
1) Council appoint a Commissioner pursuant to Section 17 of the Private Ways Act, to consider the 

petition of Susan Sheehan; and 
 
2) Before the Commissioner is engaged, Council enter into an agreement with Susan Sheehan for 

reimbursement to HRM of any and all expenses incurred by HRM as the result of Ms. Sheehan's 
petition and which are recoverable by HRM under the Private Ways Act.  Specifically, all 
expenses associated with the Arbitrators, and any compensation payable to Dr. and Mrs. Charles 
Cron. 
 

On June 7, 2011, Regional Council passed the following motion: 
 
1) Halifax Regional Council appoint Ms. Deborah Baker as commissioner pursuant to section 17 of 

the Private Ways Act, to consider the petition of Susan Sheehan for a private right of way across 
lands at 5 Milton Drive 

 
 
LEGISLATIVE AUTHORITY 
 
Private Ways Act, R.S.N.S. 1989, c.358, sections 17 and 26. 
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RECOMMENDATION 
 
It is recommended that Halifax Regional Council:  
 
1) Confirm the report of the Commissioner Deborah Baker, dated November 15, 2014, laying out a 

private way across the property at 5 Milton Drive for the benefit of 9 Milton Drive; and 
 

2) Confirm the award of the Arbitrators as set out in the decision of the Arbitration Panel dated 
November 17, 2014. 

 
 
BACKGROUND 
 
Susan Sutherland (formerly Sheehan) is the owner of 9 Milton Drive.  Dr. and Mrs. Cron are the owners of 
5 Milton Drive. The properties are located near Sir Sandford Flemming Park and both are on the 
Northwest Arm. Ms. Sutherland has no vehicular access to her home and currently accesses her property 
by the way of the public path foot path that runs from the parking lot of Fleming Park, along the waters of 
the Northwest Arm, to Purcell’s Cove. She filed a Petition to Regional Council under the Private Ways Act 
(PWA) on November 15, 2010, for the laying out of a private way across the property of Dr. and Mrs. Cron 
at 5 Milton Drive.  
 
Ms. Sutherland’s Petition was considered by Halifax Regional Council on March 1, 2011. A copy of the 
report to Council dated March 1, 2011 is attached as Attachment “A” and includes a copy of Ms. 
Sutherland’s Petition.  Council passed the following Motions on March 1, 2011:  
 

1. Appoint a Commissioner pursuant to Section 17 of the Private Ways Act, to consider the petition 
of Susan Sheehan; and  
 

2. Before the Commissioner is engaged, Council enter into an agreement with Susan Sheehan for 
reimbursement to HRM of any and all expense incurred by HRM as the result of Ms. Sheehan’s 
petition and which are recoverable by HRM under the Private Ways Act. Specifically, all expenses 
associated with the Arbitrators, and any compensation payable to Dr. and Mrs. Charles Cron. 

 
On May 19, 2011 the Province amended the PWA to allow Council to make a by-law respecting the 
recovery of the compensation paid from either the polling district in which a private way or road is made, 
or against the applicant. The by-law may provide for: methods for payment, when the charges are 
payable, that the charges are first liens on the property, that they may be collected in the same manner 
as taxes, a means of determining when the lien becomes effective or when the charges become due and 
payable, and to allow for the payment of the charges by installments.  
 
As per the March 1, 2011 Motion of Council, an agreement was entered between HRM and Ms. 
Sutherland on June 15, 2011, setting out the terms by which Ms. Sutherland would pay back to HRM all 
expenses associated with the Arbitrators, and all compensation to be paid to Dr. and Mrs. Cron as the 
owners of the land over which the right of way will be located 
 
By motion of Council on June 7, 2011, Deborah Baker was appointed as the Commissioner.  
Correspondence went to Ms. Baker from the Clerk’s office on June 21, 2011, outlining her duties and 
permitting her to commence work. The Commissioner’s duties under the PWA are to: 
 

1. Examine whether the proposed private way or road is the most practicable and reasonable 
means of access for Ms. Sutherland to her land, and whether it is requisite for her purposes; 

 
2. If satisfied that the proposed way or road is the most practicable, reasonable and requisite, the 

Commissioner is to lay out the private way or road in the manner most advantageous to Ms. 
Sutherland and least detrimental to Dr. and Mrs. Cron; and 
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3. If an agreement can be reached between Ms. Sutherland and Dr. And Mrs. Cron with respect to 

the compensation payable to the Crons, the Commissioner is to put the agreement in writing. 
 
Ms. Baker determined that the proposed way was the most practicable and reasonable means of access 
for Ms. Sutherland, and that it was required, as Ms. Sutherland’s property was landlocked without it.  On 
November 27, 2013 Ms. Baker provided the parties with a sketch, prepared by a surveyor with Servant 
Dunbrack (SDMM), laying out the private way in a manner that she determined was the most 
advantageous to Ms. Sutherland and the least detrimental to the Crons.  Ms. Baker then prepared a 
report outlining the basis for her determination, as required under the PWA.  The report is dated 
November 15, 2014, and a copy is provided as Attachment “B”.   
 
Under the PWA, if Council confirms the report of the Commissioner, a copy of the plan laying out the 
location of the private way is to be registered at the Land Registry Office for HRM.  In accordance with the 
PWA, the effect of this registration is to vest the title as an easement to the land.  The sketch prepared by 
SDMM would not be sufficient for this purpose.  Staff requested an official plan of the easement from 
SDMM in December.  A copy is attached as Attachment “C”. 
 
DISCUSSION 
 
Council’s authority with respect to the report of the Commissioner and the compensation payable to the 
Crons is set out in section 26 of the PWA, which states: 

Decision of council 

26 (1) The council may confirm or disallow the report and, if it is satisfied that the amount of 
the compensation is either insufficient or excessive, it may disallow and set aside the 
agreement or award and direct a new appraisement of the compensation to be made, unless 
an agreement is entered into in respect thereto, and may delay action on the precept until a 
new agreement or award is made and transmitted. 

(2) The council may also either confirm or disallow the new agreement or award. R.S., c. 
358, s. 26.  

Staff recommends that Council confirm the report of the Commissioner.  This will have the effect of 
granting Ms. Sutherland a private way over the land of Dr. and Mrs. Cron, as laid out on the plan at 
Attachment “C”.  
 
In making her determination, Ms. Baker received submissions from both Ms. Sutherland and Dr. and Mrs. 
Cron. In their submissions, the Crons suggested another location for the private way around the back of 
their property. Ms. Baker considered this alternate location but determined that it was not a more 
practicable and reasonable means of access.  The alternate location proposed by the Crons was 
considerably longer, would possibly impact on other property owners behind 5 Milton Drive, would involve 
rock breaking or blasting, and a retaining wall would have to be constructed. Ms. Baker was also 
concerned that snow clearing would be difficult and that a fire truck would not be able to navigate the 
entrance into the driveway.  
 
Ms. Sutherland, in her original petition of November 15, 2010, petitioned for a private way that followed 
the course of the public footpath that runs from Fleming Park to Purcell’s Cove, and crosses the front of 
the property of Dr. and Mrs. Cron. This is not the exact location of the private way that has been laid out 
by Commissioner Baker on the plan at Attachment “C”. The private way as laid out by Commissioner 
Baker runs parallel to the location in Ms. Sutherland’s petition, but is further up the Crons property and 
sits below a berm. Staff takes the view that the PWA is not to be interpreted so narrowly as to limit the 
authority of the Commissioner to lay out the private way to the specific location of the private way 
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petitioned for by Susan Sutherland. Although the PWA states that the Commissioner is directed to 
examine whether the proposed private way or road is the most practicable and reasonable means of 
access, if satisfied that it is, the Commissioner must then lay out the private way in the manner most 
advantageous to the person applying for the way or road and least detrimental to the owners of the land 
through which the same should pass. It is staff’s opinion that the Commissioner therefore has some 
discretion with respect to the physical location of the private way. 
 
In laying out the private way as shown on Attachment “C”, Ms. Baker considered, among other things, the 
following (pages 60-61 of her Report): 
 

1. It maintains all the attributes of the prior driveway Ms. Sutherland had for 10 years under the 
lease agreement with the Port Authority; 

2.  It will have its own entrance which will clearly be distinguished from the foot path; 
3.  It will lay many metres from the sea wall and will hopefully withstand any wall degradation, 

flooding and subsistence over time;  
4. At its closest point it will lay 35 feet from Dr. and Mrs. Crons’ boat slip; 
5. It will be wide enough to accommodate a fire truck;  
6. It will lay under the berm on the Crons’ property and will be less visible than the prior driveway 

Ms. Sutherland had under her 10 year lease; 
7. The disturbance to the Crons’ property should be minimal at that location compared to other 

locations; 
8. Trees and bushes on the berm should help muffle any noise from the driveway; and 
9. There will be minimal impediments to the slipway which will be open for use and access to the 

Cron’s boathouse.  
 
The private way laid out by Commissioner Baker will go across part of a service easement belonging to 
Halifax Water for water and wastewater infrastructure. Staff have confirmed with Halifax Water that it 
consents to the private way being constructed over the existing service easement and that the private 
way will not interfere with the service easement.  Ms. Sutherland and Dr. and Mrs. Cron have been 
advised that access to the driveway may be required by Halifax Water from time to time to clean the 
system and that the manhole must remain at grade or brought to grade in order to allow easy access to 
the system for that purpose. 
 
Under the PWA, if the parties cannot reach an agreement with respect to the compensation that it is to be 
paid by the petitioner to the property owner over whose land the private way will run, the matter is to be 
determined by 3 arbitrators. Unfortunately, the Crons and Ms. Sutherland were unable to reach an 
agreement on compensation. As such, 3 arbitrators were appointed: one by the Mayor, one by the 
Commissioner and one by Dr. and Mrs. Cron, as required by the PWA. The matter proceeded to 
arbitration on September 23, 2014, and a decision was issued by the Arbitration panel on November 17, 
2014, which is attached as Attachment “D”. The Arbitration panel granted Dr. and Mrs. Cron 
compensation in the amount of $140,800.00 plus a contribution towards the Crons’ legal fees of $16,800, 
their expert fees and their disbursements. The total amount of compensation is $168,477.15.  
 
Staff reviewed the decision of the Arbitrators and recommends that Council confirm the Arbitration Award. 
The panel was comprised of two lawyers and one appraiser who heard expert evidence from an appraiser 
retained by Dr. and Mrs. Cron, and an appraiser retained by Ms. Sutherland.   Staff is not in a position to 
question the value attributed to the land by the arbitrators. 
 
When the matter proceeded to arbitration, the parties and the arbitrators had only the sketch prepared by 
SDMM and the correspondence of Ms. Baker of November 27, 2013.  The sketch did not include the total 
square footage of the private way. The parties’ respective appraisers determined the square footage 
based on the sketch and provided an agreed upon amount to the arbitration panel of 3570 sq. ft.  When 
SDMM prepared the December, 2014 plan, the square footage of the private way was determined to be 
3160 sq. ft.   Based on the per square foot values attributed to the private way by the arbitration panel, 
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this difference in square footage results in a compensation award that is $6,862.50 less than what was 
awarded by the arbitrators.   
 
This was raised with both parties by staff, but an agreement could not be reached with respect to how to 
best deal with this issue.  Staff is recommending that Council accept the arbitrators’ award of 
$168,477.15, even though there may have been an error in the square footage calculation.  Should 
Council feel that the amount of the award is too high or too low, Council does not have the authority to 
substitute its own award for that of the Arbitration Panel. Council’s only recourse is to send the matter 
back for a new arbitration. This will only serve to increase costs.   The total cost of the arbitration was 
$61,583.52 (includes HST), comprised of invoices from the three separate arbitrators.  If this matter is 
sent back to a new arbitration panel, the costs will likely be similar and certainly will be higher than the 
$6,862.50 difference. 
 
As with the compensation, the arbitration costs of $61,583.52 (includes HST) must first be paid by 
Council, but will be recovered from Ms. Sutherland pursuant to the terms of the agreement between HRM 
and Ms. Sutherland of July 15, 2011.  
 
If Council confirms the Report of the Commissioner and the award of the Arbitration panel, one of the 
plans and a copy of the arbitration award are to be registered in the Land Registry Office.  The 
registration of the documents will vest the title in the private way as an easement to the land. 
 
FINANCIAL IMPLICATIONS 
 
Pursuant to section 29 of the PWA Council must pay the amount of compensation determined by the 
Arbitrators, as well as all expenses incurred with respect to the Arbitration. These amounts total 
$230,060.67 (includes HST).   These amounts can then be recovered from Susan Sutherland.  Section 29 
of the PWA states: 

Payment of compensation and expenses 

29 The compensation ascertained by the agreement or by the appraisement of the 
arbitrators, and the expenses incurred in respect thereto, shall be paid by the council, and 
may be charged against and recovered from any polling district in which such private way or 
road is made, or in whole or in part from the applicant or applicants therefor, as the council 
may direct. R.S., c. 358, s. 29.  

As per Council’s motion on March 1, 2011, an agreement has been entered into with Ms. Sutherland to 
recover all expenses incurred by HRM as a result of her petition, including the compensation payable to 
the Crons and the cost of the arbitration.  In addition, Council has the ability under section 29A of the 
PWA to make a by-law respecting the payment of compensation and charging the amount, in whole or in 
part, against Ms. Sutherland’s property.  
 
Funds have been set aside in a suspense account for the payment of the arbitration costs and the 
compensation. 
 
 
COMMUNITY ENGAGEMENT 
 
N/A 
 
 
ENVIRONMENTAL IMPLICATIONS 
 
N/A 
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ALTERNATIVES 
 
The alternatives are:  
 

1. Council could disallow the Report of the Commissioner. This would conclude Ms. Sutherland’s 
application and she would not receive a private way over 5 Milton Drive.  

 
2. Council could confirm the report of the Commissioner but disallow and set aside the award of the 

Arbitrators and direct a new appraisement of the compensation to be made. This would require 
the appointment of a new arbitration panel, would increase costs and may not result in a different 
outcome.  Council has no authority to determine its own amount of compensation. 

 
 
ATTACHMENTS 
 
Attachment “A” – March 1, 2011 Report to Regional Council 
Attachment “B” – Report of Commissioner Baker 
Attachment “C” – Plan of Private Way  
Attachment “D” – Arbitration Decision 
 
 
 
 
 
 
 
 

 
A copy of this report can be obtained online at http://www.halifax.ca/council/agendasc/cagenda.php then 
choose the appropriate meeting date, or by contacting the Office of the Municipal Clerk at 902.490.4210, 
or Fax 902.490.4208. 
 
Report Prepared by: Karen E. MacDonald, Senior Solicitor, HRM Legal Services 902.490.3570 
 
 
 
Report Approved by:  

John Traves, Q.C., Director of Legal, Insurance and Risk Management, 
902.490.4219 

 
Financial Approval by:  

Greg Keefe, Director of Finance & ICT/CFO, 902.490.6308 
 
  
 



Attachment "A"









Appendices available online: 
http://www.halifax.ca/council/agendasc/
documents/110301ca1111.pdf
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BACKGROUND 

Historical Background of Susan Sutherland's Petitions for a Private Way: 

While Ms. Sutherland's landlocked situation is familiar to City Council, the Commissioner 
would like to briefly review the historical background leading up to her second petition for a 
private way and the present proceedings under the Private Ways Act ( R.S.N .S.1989,c.235) 

which hereinafter will be referred to as the PWA. 

Referring to Map I (opposite), one can see that the subject lands are in Jollimore on the 
western slopes of the Northwest Arm in the county of Halifax. Ms. Sutherland's land is 

bordered to east/northeast by the shores of the Northwest Arm, to the south/southwest by the 
lands of a development corporation, Martena Inc., and to the north/ northwest and by the lands 
of Dr. and Mrs. Charles Cron . The Cron's property is bordered on the north/northwest by 
Milton Drive which terminates in a parking lot by the Arm in Flemming Park , also known as 
the "Dingle". 

Ms. Sutherland's civic address is 9 Milton Drive and the Cron's civic address is 5 Milton 
Drive. Marterra's address is 10 Kirk Road. 

When Mr. Harold Sutherland, Ms. Sutherland's Father, purchased their property and homestead 
in 1963 he assumed he was acquiring two access easements. One was over the lands to the 
south, which at the time belonged to the predecessor in title to Martena, Russell Allen Finley, 
and the other , an easement over the public footpath, which runs along the shore from the 
Sutherland home to the Dingle Parking lot on Milton Drive . The words to the latter easement 

may be found in the last paragraph of his deed, as cited by Justice Coffin of the Nova Scotia 

Supreme Court Trial Division, 1966 ( Exhibit l , attached) 

"AND for consideration aforesaid the Grantors grant, quit, release and 
quit claim unto the Grantee, bis heirs and assigns all their right, title 
and interest in that easement appurtenant to the said lands for persons 
animals and vehicles over that existing foot path easement or public 
right-of way from the northern boundary of Milton Drive( so called) 

1 
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and over it to Dingle Road ( so called) for the use of the Grantee, his 
heirs and assigns for all purposes at all times of the day or night." 

Without at least one of these easements Mr. Sutherland's lands would be landlocked. 

In 1966 Russell Finley brought an action against Mr. Sutherland in trespass and sought a 
declaration in the Supreme Court of Nova Scotia against him, for allegedly "trespassing " on 
Finley's land, and destroying a fence that Finley had erected in the so-called "right-of way". 
Finley further sought to prohibit the Sutherland's access to the easement running through his 
lands and up the hill to the public road. Justice Coffin, of the Supreme Court Trial division 
found that an easement had been properly granted but that it had been extinguished by lack of 
use. The reason for its lack of use was outlined in obiter by Justice Coffin who referred 
extensively to testimony from J.D. MacKenzie, provincial land surveyor. At p.307 , Mr. 
MacKenzie , who had surveyed the lands where the easement lay explained that they were " of 
a very steep grade, they were" rough" and there were" good size boulders" . With regards to 
an existing path or right -of way Justice Coffin cited Mackenzie's testimony that : " It was 
very difficult to travel on foot due to an existing wall, rough ground and trees. " 

The court did not address or determine the validity or legality of the Sutherland's easement 
which was granted over the public footpath along the shore, it did however conclude that the 
decision regarding the Finley easement, the subject of the litigation , would render the lands of 
Mr. Sutherland landlocked and that he would have rights under the PW A . An appeal made by 
Mr. Sutherland to the Appeal Court of Nova Scotia, was denied (Finley v. Sutherland,( I 969) 
NSSCA 2. N .S.R. 1965-69, p.197) 

The result of these court decisions was that the Sutherland's only way of access to their property, 
by land, was the public footpath which runs from the Dingle parking lot, crosses the lands of the 
Cron' s and the Sutherland 's and then carries on down the shore in front of several more 
properties . ( See Map 2 opposite ) The distance from the Dingle parking lot, over the foot path 
to the Sutherland's has historically been about 250 feet, more or less. 

The foot path is a trodden way through the grass and is as wide " as a flour barrel" according to 
historical documents . At the time of Mr. Sutherland's first petition to City Council by the 
Petitioner in 1997, the entrance to the footpath was through a gap in a wire fence by the 

2 
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parking lot, not wide enough for a vehicle ( see photo below ). At that time the Petitioner and her 
family had lived 34 years without vehicular access to their property. The challenges of such a 
situation have been extensively documented in the petitions of Susan Sutherland and of her 
Father Harold, which were submitted to City Council on November 5, 1997 and November 15, 
2010. 

---

:• 

r · ~ 

~ .~4--~es~...: 

Harold Sutherland passed away before the first petition could be heard by Council . Ms. Susan 
Sutherland, as beneficiary of the estate and of the lands, carried on with the petition which was 
heard by Council in January I 998. Council granted the application and appointed a 
Commissioner, Deborah Baker, MA. Econ., LLB. To cany out the prescribed tasks under the 
PWA. 

Ms. Baker found through extensive research and in consultation with experts, that the lands east 
of the foot path,( on the left in this photo), and on which the Petitioner requested a private 
way, were in-filled lands which previously lay on a location below the" ordinary high water 
mark"+ of the North West Ann. As such these lands, being and belonging in the Public 
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Harbour as delineated by the Constitution Act of 1867, were under the jurisdiction of the 
federal government and thus under the direct control of the Halifax Port Authority. The PWA 

does not apply to federal Crown lands and therefore the Commissioner had no authority to 
make a decision or to complete her job under the PWA . This brought the first of Ms. 
Sutherland's PWA processes to an end. 

In 2000 the Halifax Port Authority entered into an agreement with Ms. Sutherland to pennit her 
to cross the Crown l ands, those in-filled lands that ran in front of the Cron 's property. This 
agreement culminated in the issuance of a licence to Ms. Sutherland on May 1, 200 ( Exhibit 
2). This license granted Ms. Sutherland a l 0 foot wide right of way over the lands adjacent to 
the footpath, lying between the footpath and the sea wall, for a period of ten years, 
commencing on the first day of May 2000 and ending on the last day of April 2010. This license 
allowed for " reasonable ingress and egress" to the Sutherland home. The license prohibited 
parking on the lands and, vehicular access included : delivery vehicles ( oil trucks, service 
trucks, power trucks, couriers etc. ), emergency vehicles, and invited guests and it was subject to 
the Licensee paying $ 1.00 per year and complying with any government acts and regulations 
that were in force at the time of the grant. Other conditions related to prohibitions regarding toxic 
and hazardous waste, maintaining the sea wall between the shore and her licensed property, 
maintaining the private way, indemnifying the Port Authority for damage to the property and to 
third parties , as well as maintaining the Port Authority's right to enter onto the lands to effect 
repairs. The license expired on April 301

h. 2010. 

On April 13, 2010, just prior to the license expiring, Ms. Sutherland received a notice from the 
Crons disputing the Port Authority's ownership of the land and asserting that the lands, where 
the license had been granted, were now their lands . This dispute over the title to these lands 
was not brought before the courts . The Crans had, without notice to Ms. Sutherland, secured 
a grant of the in-filled lands from the Minister of Transport on behalf of, the Federal 
government and Her Majesty the Queen, on January 14, 2010, (Exhibit 3) which quit claimed 
the in-filled lands to the Crans, whereupon the Crons covered the ten year old gravel road the 
Sutherlands had laid down, with dirt and planted rose bushes along where the road had been. 
The swinging gate that had been installed was removed and, the opening in the fence narrowed 
once again to prevent vehicular traffic. 
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Ms. Sutherland prepared another petition to City Council to be submitted before Council on 
October 1, 2010. This submission was delayed . In anticipation of this, the Crons filed an 
application in the Supreme Court of Nova Scotia requesting that an order be issued that Ms. 
Sutherland's petition was outside ofHRM'sjurisdiction. (Cron v. Halifax (Regional 

Municipality. 2010 NSSC 460. CanLII) Ms. Sutherland filed her petition on November 15, 2010 
pending the outcome of the Cron's court application which was heard and subsequently 
dismissed on December 15, 20 I 0. 

Justice Rosinski, of the Supreme Court declared, that as a matter of law, Part II of the PWA, 
RSNS 189, c.358 : Exhibit 4) which is the part of the Act under which this present petition falls, 
is operative legislation and that any municipal council in Nova Scotia ,who might be petitioned 
to lay out a private way, has the jurisdiction to do so. On January 13, 2011, the Crons filed a 
Notice of Appeal, the Commissioner, Deborah Baker was appointed by Council on March 1, 
20 I I and the Cron 's appeal was withdrawn on September I 0, 20 I I because the Nova Scotia 
Law Amendments committee amended the PW A and explicitly stated that the private way 
allowed for under the Act is not an "expropriation" : 
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Expropriation Act does not apply 

36 For greater certainty, 

(a) 

(b) 

an order, award or decision made or any other action taken 
pursuant to this Act is not an expropriation for the purpose of 
the Expropriation Act or at common law or othenvise; and 

the Expropriation Act does not apply to this Act or to any 
order, award, decision or any other action made or taken 
pursuant to this Act. 2011, c. 25, s. 2. 

The process under the PWA proceeded thence. 
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The Historical Development of the Commissioner's Task: 

Legislation providing for the laying out of Private Roads has been in existence in Nova Scotia 
since the late l 800's. Like many statutory enactments , it was designed to fill in the gaps that 
Common Law did not address. It is to be viewed as remedial in nature whereas," every 
enactment in Nova Scotia shall be deemed to be remedial and interpreted to insure the attainment 
of its objects" (The Interpretation Act, RSNS, 1989, c.235, Section 9 (5)) . According to to the 
Interpretation Act of Nova Scotia, legislation is designed to rectify some" mischief' or 
injustice, that does not have another remedy, ( op cit. Section 9 (5) ( c )). In the case of the Private 
Ways Act, the legislation is set out to remedy a person who is landlocked, and who has no other 
remedy available at law. 

The 1900 version of the Act there were three requirements of a Commissioner in laying out 
a road. He was to ascertain whether the road petitioned for : (I) was the most reasonable and 
practicable means of access for the person petitioning for the road; ( 2)was necessary, and (3) 
was in the interest of the public: 

Provided however that no private way shall be laid out over another person's land 
unless it is shown to the satisfaction of council that the way or road as laid out by 
the commissioner is the most practicable and reasonable means of access for 
the person or persons petitioning for the said way to his or their lands or 
property or rights and that the said way is necessary, and that it is the 
interest of the public that the said way be laid out. ( Emphasis added) , 
(R.S.1900, ch.24) An Act to Amend Chapter 45 , Revised Statutes, " Of Laying 
out of Roads and Other Great Roads" 

In the 1923 consolidation of the legislation , the private ways section of the act got its own 
chapter, ( c.7) entitled "Of Laying Out of Private Ways", and the same paragraph as cited 
above in the J 900 revisions was now set out in Section 2 (2) of c. 73. 

In 1926 the legislation respecting Private Ways repealed the 1923 act and was renamed : An 
Act Respecting the Laying Out of Private Ways ( S.N.S. J 926. c 8. am S.N.S.1928. c.58. 1930. 
c.52) . In this revision significant changes occurred. The requirements that the way be " 
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necessary" and that it's creation be" in the public interest" was removed. The new section 2 
stated as follows: 

(2). If the council is satisfied that an applications should be granted, it shall 
order a precept to be issued to a competent person as a commissioner, directing 
him within a convenient time to examine whether the proposed way or road is 
the most practicable and reasonable means of access for the person or 
persons petitioning for the said way or road to his or their lands or property 
rights, and if satisfied in respect thereto, to lay out the same in the manner 
most advantageous to the person or persons applying for the said way or 
road and least detrimental to the owner or owners of the land through which 
the same shall pass , and to mark out the same on the land. 

The index to the I 954 revision for the act indicates that R.S. 1923, c.145 ( " Of Necessary 
Private Ways" (which was parallel legislation for commercial interests) and S.N.S.926, c.8 ( 
"The Laying Out of Private Ways") were consolidated into R.S. 1954, c.223 : Private Ways Act, 
which , with respect to this paragraph is the same that we have today except for paragraph 36, 
mentioned aforesaid. 

The legislative criteria and task , set out for the Commissioner, has been the entrenched in our 
legislative history for almost ninety years but even with such a long history, there is no case 
law to assist in interpreting the Act . While there does not appear to be any significant 
ambiguity , the legislation, seems to be short on elaboration and process , perhaps because it 
lacks a regulatory instrument. 

The Commissioner's Task 

To effectively carry out one's job under any statute it may be prudent to examine any 
subsequent regulations or policy documents which elaborate and expand one ' s tasks under the 
Act. As mentioned above there are none. One might also seek out past legal interpretations of 
the Act. Legal interpretation and application is a complex area of law and is often derived from 
a rich contextual history of the law' s past application to various circumstances through court 
determinations and tribunal decisions; the historical context of a statutes' form and substance 

8 



D 

D 
n 
D 

D 

D 

0 
D 
1 
J 
J 
J 
J 
J 
J 
J 
J 
J 

; the intent of the legislators; and legal jurisprudence. Prior to this situation between the Crons 
and Ms. Sutherland, the PWA has not been an a statute submitted to the courts for interpretation, 
nor has it been the subject of legal jurisprudence in Nova Scotia . 

It is also of interest to note that because the PWA legislation is primarily set out as an 
administrative process , cases under it would not necessarily appear in Nova Scotia's judicial 
history unless the parties appealed a municipal council's decision, requested a statutory 
interpretation , or sought an equitable remedy in the courts . Research by the Commissioner did 
find one instance in the last 20 years when the PWA was invoked by one other petitioner in 
Annapolis County . This was in 1993 , by Evelyn MacMaster. In that case an agreement was 
reached and a right-of way granted , but the Commissioner provided only a verbal report to 
Council, not a written one. ( Exhibit 5 ) 

The legislative task for the Commissioner is prescribed in Sec. 17 (2) and Sec. 18 (I) of the 
PWA as follows:. 

Sec. 17 (2) Where council is satisfied that the (petitioner's ) application should be 
granted, it shall order a precept to be issued to a competent person as a 
commissioner, directing him , within a convenient time , to 

(a) Examine whether the proposed private way or road is the most 
reasonable and practicable means of access for the person or 
persons petitioning for the way or road to his or her lands 
property or rights 

(b) If satisfied with respect thereto , lay out the same in a manner 
most advantageous to the person or person's applying for the 
way or road and least detrimental to the owners or owners of 
the land through which the same shall pass; and 

Sec. 18 (1) If the commissioner considers that the proposed way or road is 
reasonable and practicable and requisite for the purposes of the person or 
persons applying therefor, he may lay out and mark the same and make 
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plans thereof, in duplicate, and if he considers otherwise he shall report to 
council. 

Other sections describe the Commissioner's duties regarding compensation for the private way. 

Definitions of reasonable, practicable and requisite are not given in the PWA so the 
Commissioner turned to Black's Law Dictionary and case law for guidance: 

practicable: Practicable is that which may be done, practised and accomplished; 

that which is performed, feasible, possible: and the adverb practicably means in a 
practicable manner. ( Black's Law Dictionary 51

h. Edition ) [ Note: there is not 

much case law using this word but within a liability policy providing that when 
an accident had occurred, written notice should be given by or on behalf of an 
insured or any of its authorized agents as soon as practicable, " practicable" was 
held to mean" feasible in the circumstances". Frey v. Security Insurance .Co.of 
Hartford, D.C.Pa.,331 Supp.140,143] 

Practicable: expedient, advisable, recommendable, appropriate, workable, 
doable, viable, practical, achievable (synonyms from Roget's Thesaurus) 

reasonable: Fair, proper, just moderate, suitable under the circumstances. Fit and 
appropriate to the end in view. Having the faculty of reason; rational; governed by 
reason; under the influence of reason; agreeable to reason. Thinking , speaking or 
acting according to the dictates of reason. Not immoderate or excessive, being 
synonymous with rational honest equitable fair, suitable moderate, tolerable.( 

Black's Law Dictionary 5°'. Edition) 

requisite (adj): required by circumstances; necessary to success (The Oxford 
Dictionary ) 
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City Council's Task : 

For purposes of clarifying the exact nature and scope of the Commissioner's task it is of interest 
to outline what functions the Commissioner is not authorized to undertake: 

I. 

2. 

The Commissioner has no authority to decide if the Petitioner is to get a road. The 

decision to allow an applicants' petition is vested in City Council. The decision to 
accept the road that the Commissioner recommends is also vested in City Council. 

The Commissioner does not have the authority to choose a road location. The road 
location is proposed by the Petitioner. The Commissioner may accept that this proposed 
location is the most reasonable and practicable available to the Petitioner , or she may 
reject it. 

If the property owner of the lands, over which the private way is requested , proposes 
their own road, which they think more reasonable and practicable, the Commissioner 
may look at that road for the purposes of comparison , but she may not choose that road, 
she may not even recommend it. 

If the road prayed for by the Petitioner is not the most reasonable and practicable road , 
the Commissioner must report this to Council and her job is then completed and the 
process terminated. 

The only control the Commissioner has over the road location is in laying the Petitioner's 
proposed road on the land in such a manner as to balance the interests of the parties , such that 

it the location and road which is "most advantageous to the Petitioner and least detrimental to 
the land owners." 

It is of interest to note that unlike the Expropriation Act, the PWA provides for some flexibility 
and discretion in the location of the road. The Expropriation Act, assumes that an expropriating 

authority has the right to take whatever land it wants, even a person's home, and the 

expropriating authority's only duties under the Act and Regulations are to provide fair 
compensation and a fair process. The PWA, on the other hand, provides that ifthe road 

11 



0 
D 

n 
D 

D 
D 

D 

J 
J 
J 
J 
J 
J 
J 
J 
J 
J 
J 

requested by the Petitioner is not " the most reasonable and practicable •• for the petitioner, the 
application process ceases and there is no private way. Also, in laying the road, the 

Commissioner has the duty to take into account the interests of the property owners and to 
minimize the detriment (opportunity costs, and other damages to the property owners ) while, 
at the same time maximizing the benefits to the Petitioner . This balancing of interests is not 

even contemplated under the Expropriation Act. The PWA, is like the Expropriation Act, 
only in that it provides for monetary compensation for the land value and for injurious 

affection. 

3 . The Commissioner does not have the ability to set the value for the land on which the 
road is to be placed. This is to be decided by the parties or, by an independent tribunal of 

arbitrators/appraisers . 

4 . The Commissioner is not required to refer to any law or any past decisions of any 

municipality , board , tribunal, or court, in undertaking the process by which he will 
make his decision, although to do so, regarding the scope and nature of his task may be 
helpful and indeed prudent. With regard to assessing the reasonableness and practicality 
of the proposed road she/he must consider the specific circumstances of the case and 
make a determination on the facts before her. 

5. The PWA does not require the Commissioner to set out, before the petitioner and 
property owners his/her criteria for determining the most reasonable and practicable road 
for the Petitioner. The Act does not require that the Commissioner set out a process for 
the receipt or response to documents from the parties in determining which location is the 

least detrimental to the land owner and most beneficial to the petitioner. The Act does 
not refer to any process at all, judicial or semi-judicial or administrative. Whether the 
Commissioner is an independent contractor or an employee of the City/Municipality is 

also not clear. 

What is clear, is that the Municipal Council is the Decision Maker. They decide whether to 
accept the Petitioner's petition. They decide who to hire as the Commissioner. They decide 
whether the recommendation of the Commissioner will be accepted or rejected. They decide 
whether the compensation awarded to the property owner is fair. It is the Council's final 

decision on the road location and its value that is appealable to the courts, not the 
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Commissioner's recommendations. The relevant sections of the Council's duties are set out in 

the PWA as fol1ows: 

Decision of council ( Section 26 )PW A: 

( 1) The council may confirm or disallow the report and, if it is satisfied that the 

amount of the compensation is either insufficient or excessive, it may disallow 

and set aside the agreement or award and direct a new appraisement of the 

compensation to be made, unless an agreement is entered into in respect thereto, 

and may delay action on the precept until a new agreement or award is made and 

transmitted. 

(2) The council may also either confirm or disallow the new agreement or award. 

R.S., c. 358, s. 26. 

Appeal to Court ( Section 32)PW A 

(I) Any person petitioning for a private way or road, and any person who is 

interested in the lands through or over which such way or road is to be laid out, 

may, within ten days after the decision of the council, appeal from the decision of 

the council to the county court in the county wherein it is proposed to lay out such 

way or road, by giving notice thereof to the warden or municipal clerk, in writing, 

stating the grounds of appeal. R.S.,c.358,s.32 

( 4) After hearing the appellant, the other parties interested and the municipal 

council, and any witnesses produced, the court shall finally determine the 

questions raised, and either allow the appeal and quash, set aside or reverse the 

decision of the council, or confirm the same, either with or without costs, in the 

discretion of the court. R.S., c. 358, s. 32 
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Principles of Fairness Regarding the Process: 

It goes without saying that whether it is provided for in the legislation or not , in any 

administrative process there is a presumed standard of fairness to be adhered to. This will be 
discussed briefly below. 

In addition to this standard, which is the foundation of administrative law , the Commissioner 

had two things to consider in the matters of fairness . The first , was that the Petitioner was not 
represented by legal counsel, while the property owners were. The second is that the decision 
whether the Petitioner gets the road she petitioned for , is made by Council. This decision may 
be based on the Commissioner's recommendation or disapproval , but it is not dependent on it. 

Having no particular guidelines about the standard of fairness to be applied to the task of the 
Commissioner , and no judicial determination of whether her/his task is judicial, semi­
judicial , in the nature of an administrative tribunal , or whether her task is merely consultatory 
and advisory ( where procedural fairness may not be required at all ) , the Commissioner 

undertook to take the high road , to ensure that various fairness principals and standards were 
applied and adhered to. These included: 

( I) audi alteranr partem/ the right to be heard : The Commissioner tried to 
ensure that the concerns of both parties be heard and known and 
considered through the exchange of documents, letters, meetings and 
conference calls, and in the decision making process); 

(2) adequate time to prepare : The Commissioner tried to ensure that each 

party had sufficient time to prepare evidence and responses in a fair and 
equitable manner ( If the Commissioner initially erred in this regard, on 

notice from the parties, she quickly readjusted schedules to accommodate 
their needs ) ; 
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( 3) evidentiary fairness: The Commissioner tried to ensure that all 
evidence from the parties was accepted and reviewed and given weight 
according to its probative value if it was submitted to prove a fact, and 

also given consideration if it was merely a concern or speculation 

regarding an event, or eventuality . Many of the concerns of the 
parties were about possible future events that have yet to become facts. 
These are distinguished throughout and addressed where possible; 

( 5) interpretation fairness : The Commissioner tried to stick to the exact 
words of the Private Ways Act so that they parties knew exactly what 

evidence was relevant and what would be considered . The reason for this 
was to minimize the cost of gathering extraneous expert evidence and 
other opinions on irrelevant issues and subjects , and because the 
Commissioner did not feel that this rarely invoked statute , which sets out 
to remedy to a rarely encountered problem, was one which should be 
broadly interpreted or expanded on by her. Statutory interpretation lies in 
the exclusive purview of the courts and the judiciary and, is based on 
well accepted rules of interpretation and hundreds of years of judicial 
decision and a Commissioner would not presume to take on an 
interpretative role, unless there was ambiguity in the legislation. The PWA 

it is submitted is very clear in setting out the Commissioner's task. 

(6) input from the parties: the Commissioner invited both the Crons and 
the Petitioner to make suggestions regarding the proposed criteria that 

the Commissioner would use in assessing the reasonableness and 
practicality of the road . She asked them to make suggestions about 

reasonable time frames and she sought their input on contentious matters 
as they arose. 
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THE LAYOUT OF THE LANDS 

The Petitioner's Land: 

The lands of the Petitioner are relatively modest in size compared to that of her neighbors, the 
Crans and Marterra Inc. The lot is narrow and extends from the footpath that runs along the 

Northwest Arm then up a hill where it abuts the Marterra lands to the west and south and the 

Cron Lands to the north and east ( See Map opposite ). 

In front of the Sutherland house (Sheehan was Ms. Sutherland's married name) is a small 
terraced front yard (See Photo below) To the north and right of the house is the Cron's boat 
house, and between the trees is a path adjoining the public footpath , leading north to Flemming 
Park, and the Dingle parking lot, which attaches to Milton Drive, a public road. Also notice, 
in front of the Sutherland property is a slipway with a stone wall approximately 4 to 5 feet high 
and 14 feet wide. 

Behind the Sutherland house is a storage shed perched on a treed hill. The hill continues 
upwardly behind the house for several feet , and belongs to the Marterra Inc., ( formerly the 
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Finley lands ) and the Cron •s, The terrain as described by one land surveyor MacKenzie is " 
very steep, with many trees and boulders, and is rough walking .. (Finley v. Sutherland ( 1966)) 
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The Marterra Lands 

The Marterra Inc. Lands are the lands formerly owned by the Finleys who sued Harold 
Sutherland in trespass aforesaid. Marterra Inc. is a proposed Bare land Condominium 
Development and the outline of its development plan ,as found on website, is inserted below. 

D Shared areas 

Site size 

D Buildable site 

• Existing building 

Building site# l and 3 are the closest to Ms. Sutherland's house . To access "Roost Road" , Ms. 
Sutherland would have to travel between Building lot #1 and #3. The distance between these 
two proposed building lots, according to Jennifer Carsten , owner of Marterra, is 8 feet, which is 
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not wide enough for a road . If this space were wide enough, Ms. Sutherland , in addition to 

getting access between these two building lots, would also have to secure rights to traverse the " 

Roost Road" through a Bare Land condominium corporation. The Roost Road does not exist at 

present, neither is there a Board of Directors for the Condominium Assoc. 

As of the date of this report, there have been no building lots sold in this development and the 
entire development area is up for sale as a single property. 

The Cron Property 

The Cron Property is bordered on the west and up the hill by three homes situated on Marine 
Drive which is a higher elevation than the Cron 's house. ( See Map opposite) The Cron 's 

home is situated about a quarter of the way between these houses and the waters of the Ann . 
The property slopes towards the water . The view of the Northwest Arm as seen from the house 
is shown below, as is the front tiered lawn and gardens which lay above the water and sewage 
easement in the lower terrace. 

Water\ ie\\ 
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Front tiered hi\\ n 

Behind the house is a retaining wall ( see photo below ) which four or five feet high and which 
borders the a stone walkway which leads from the Cron's driveway to the rear porch entry. 

Rear \\ ;ilk\\ a: and cntr: • retaining \\al I 

In this area (on the left side of the picture is also a wood pile, a pond and extensive gardens. 
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Vie\\ of dri\C\\ ::i~ looking at end 'ic\\ 

I 
When looking at the driveway from the other direction ( above photo), the water is down to the 

left and the retaining wall and upward sloping hill is to the right . 

Looking up at the Cron's house from the water there is a line of trees stretching across the 
property. These trees, when leafed out, pretty well obscure the view of the house from the 
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waterside, or lower terrace , of the property . They also obscure the view of the footpath and 
water/ sewage easement area from the house, ( see the "water view " photo above ). These trees 
lie on, and border a benn under which a 20 foot wide city water and sewer easement lies. 

Below this benn the land flattens out and is quite level between the service easement and the 
rock wall bordering the Ann. It is this flat area where a public footpath meanders along the 

shore. 

The Public Footpath ( Tow path ) 

The next four pictures, and the one above are pictures were taken of the public footpath(, aka. 
The•• tow path") before Ms. Sutherland had a license to use the land next to it for a driveway. 
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Although it is supposed to be as wide as a" flour barrel" the actual travelled way is only about a 
foot or two wide . The first four photos were taken on a typical winter day when the area has ice 
and slush and when the footpath tends to be a bit slippery. 

The first photo is a view of the footpath from the Dingle parking lot looking towards the 
Sutherland home. The entrance was not gated and was two feet wide. Just past the Sutherland 
property is the small boat house you can see near the water's edge. To the right you can see the 
Cron' s boat house above the treed berm. 

The second photo ( above ) is taken looking from the Sutherland land , in the opposite 
direction, and faces towards the Dingle parking lot. To the right is the wall of the boat slipway 
just in front of the Sutherland property and the Cron's boathouse, to the left above is the berm, 
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which houses the city water/sewer easement and the row of trees . The slipway used to have 
wooden skids and is located approximately 40 feet downhill from the boathouse. This photo 

shows that the public footpath and the slipway are quite close to each other, which they are, (just 
a few feet apart). The two large trees to the left are reported to be more than I 00 years old. 

The third photo (below) and fourth photos are views of the Dingle parking area at the end of 

the footpath and located to the north of the Cron and Sutherland properties . 

Almost immediately adjacent to the entrance of the footpath is a public concrete boat launch 
which is part of Flemming Park/ Dingle . Inside the fence on the Cron 's side is a wooden boat 
slip. There are some pieces of machinery which would have been used for hauling boats in times 

past, and there is much evidence of current use of the concrete boat launch just outside the 

fence in the parking lot, to the right. 
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The final view of the footpath is on a summer's day facing towards the Sutherland's home. 
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The Private Way Lands Requested by the Petitioner 

The Petitioner's present request for a road is as follows : 

following the public footpath over the land of Dr. and Mrs. Charles Cron, 
sufficiently wide enough for vehicular access to my property" 

In a rebuttal submission by the Petitioner, this requested location was further clarified : 

The word 'follow' was intended to suggest: to go in the general direction of 
or to move in the direction of 

The Commissioner was tasked therefore to assess whether a road " going in the general direction 
, or moving in the direction of the footpath was the most reasonable and practicable and requisite 

for the Petitioner's purposes. 

The word "most" implies a comparison to other possible road locations, not that other road 
locations are options for the Petitioner, but they must be analysed to assess whether the one she 

chose is the most " reasonable and practicable " and " requisite for her purposes. 

THE MOST REASONABLE AND PRACTICABLE ROAD 

Referring to the definitions on p. l 0 herein , "practicable and reasonable" and "requisite" for 
the Petitioner's purposes may also be interpreted to mean" fair, proper, just, moderate, suitable 
under the circumstances; required under the circumstances , fit and appropriate to the end in 

view; governed by reason. The synonyms for practicable are also helpful: expedient, advisable, 

recommendable, appropriate, workable, doable, viable, practical, achievable. 

Theoretically Ms. Sutherland could gain access to a public road by crossing the lands of 

Marterra or the lands of the Crons. The practical aspects of crossing over Marterra's lands to a 
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road that is not constructed, in a condominium corporation in which nothing has been built and 

over lands which are for sale is far too uncertain to be reasonable or practical. The parties 
agreed to this. 

The focus of these proceedings were on private way access across the Cron property. The 

Cron's submitted an alternative route to the one proposed by the Commissioner. While the 
Commissioner is not at liberty to choose an alternate route which "does not follow the footpath", 

or "go in the general direction of it", all information regarding other ways is very valuable in 
doing the comparative analysis required by the PWA. 

The First Private Way: the "Way-That- Was": 

On May I 51
., 2000 the Petitioner received a license from the Halifax Port Authority permitting 

her to lay a road on their lands, or the lands which had been in-filled below the high water mark 
of the North West Ann, but not on the footpath.( see map opposite outlined in red) 

The footpath has existed in the same general area for over 200 years and it is thought to have 
laid above the high water mark in front of the Cron property. (See Map opposite ). The 
distance between the center of the footpath and the sea wall in November I 0, 1998 was 

approximately ( scale: I :250) 47feet or 14.3 meters at the narrowest point to 52 feet or 15.8 
meters at it's widest point, except where it meets the boat slip ( which makes an indentation in 
the sea wall in front of the Cron's boat house). The area between the footpath and the boat slip 
is no more than about a foot (.3 metres) or so on this drawing. While the footpath's exact 

location changes with the vagrancies of the people who walk on it, suffice it to say that where it 
encounters the boat slip, in front to the Cron's boathouse and the edge of the Sutherland 
property, it is so close to the sea wall that it would not be possible to drive a car between the 
footpath and the wall ( see sketch on next page ) . There is , it seems , just enough room to drive 
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a vehicle between the tree and the wall however, approximately 16.33 feet. 
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In 2000, Ms. Sutherland , following the grant of her license, laid down a I 0 foot wide private 
way on the water side of the footpath. Where the footpath meets the sea wall ( above ) she in­
filled the boat slip with boulders and fill which extended into the slip about 12 -14 feet. To do 
this she had to undergo environmental scrutiny and secure clearances from the Department of 

the Environment and the federal Department of Fisheries and Oceans. 

She also installed a swing gate at the entrance to the Dingle Parking lot. Most of the rest of the 
driveway lay at least 30 feet ( 10 metres) from the sea wall except in the area of the slipway . 
The next picture shows the last of the boulders being removed by the Crons after Ms. 

Sutherland's license expired. The picture following shows the swing gate at the parking lot and 
the relevant signage. 
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It is of note that in the ten years the Sutherland's traversed this road there was not a single 
complaint from the Crons regarding the use of the road or any record of adverse occurrences 
on the road. 

On one occasion Ms. Sutherland had to report to the authorities a parked car on the Cron 
property. On one other occasion the City By-law officers notified her that the gate had been left 
open and was swung out into the parking lot creating a potential impediment to traffic. These 
were the only two incidents reported to the Commissioner by the Petitioner . No incidents were 
reported by the Crans. The road also survived inclement weather, including the following 
hurricanes, and in particular Hurricane Juan, and Hurricane Noel. Regarding the former, there 
was some gravel washed from the road, but other than that the road stayed intact. The road also 
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was not substantially affected by occasional flooding of the area as the water seems to easily 
drain out through the sea wall. 

October 15, 200 I: Hurricane Karen brought beneficial rain after striking 
Liverpool, Nova Scotia. Winds there only gusted to about 64 mph ( 102 km/h), 
and little damage was reported.[20] 

September 12, 2002: Hurricane Gustav struck Nova Scotia and Newfoundland, 
both as a category I hurricane. Gustav brought hurricane force winds to Nova 
Scotia and dropped at least two inches (50 mm) of rain across all Nova Scotian 
sites. The highest rainfall amount was 4 inches (I 00 mm) in Ashdale.[21] 

September 29, 2003: Hurricane Juan is sometimes considered Atlantic 
Canada's most widely destructive hurricane in over a century. Juan killed 8 
and caused over $200 million in damage. Power outages in Nova Scotia and 
Prince Edward Island left over 300,000 Canadians without power for two 
weeks. Many marinas were destroyed and many small fish craft were 
damaged or sank. Hurricane force gusts were reported as far out as 100 
miles (160 km) on either side of Juan at landfall with an astounding peak 
gust of 144 mph (229 km/h) (equivalent to a category 4 hurricane) recorded 
in Halifax Harbour, although it was a Category 2 at landfall with I 00 mph 
(160 km/h) sustained winds.(22) 

Hurricane Alex, one of very few Category 3 Hurricanes to remain at Category 
strength just south of Nova Scotia. 

September 17, 2005: Hurricane Ophelia, after stalling for several days off the 
coast of the southeastern states, raced up the Atlantic coast. On the 17th, Ophelia 
became extratropical and moved parallel to the Nova Scotian coast, never making 
landfall. Ophelia later struck Newfoundland. Although strong winds were 
forecast, they did not occur and overall damage was less than expected. One 
indirect death was reported from Ophelia in Canada.[23] 

November 6- 7, 2007: Hurricane Noel. after gaining hurricane force north of the 
Bahama Islands, Noel moved north toward the Cape Cod region of the 
Massachusetts U.S. coast. After swiping southeast Massachusetts with hurricane 
force winds,the offshore center transitioned to a sub-tropical and then 
extratropical stage at which time the storm slightly intensified and moved north-
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northeast to the Nova Scotia coast near Vannouth. Full hurricane force 

conditions occurred over much of southeastern and eastern areas of Nova 
Scotia from Yarmouth north and eastward to the metropolitan Halifax 
area(84 mph recorded at McNabs/Halifax). This very same area reported 
large-scale power and utility line damage as well as widespread tree damage. 
In areas south of Halifax the tree damage was more severe than that which 
had occurred during Hurricane Juan in 2003.This was due to the longer 
transition over the southern peninsula of Nova Scotia than that of 
Juan.Though at category one status, Noel in its extratropical stage was 
responsible for coastal damage to some structures from waves and tides and 
wind damage to roofing and windows.Western areas of Nova Scotia, even 
well inland received strong gales, the strongest of which occurred in relation 
to a tropical system since hurricanes Gerda 1969 and Ginny of 1963. 

September 28, 2008: Hurricane Kyle, after fanning as a tropical stonn just east of 
the Bahamas, headed north, making landfall in Nova Scotia as a category I 
hurricane, causing power outages to 40,000 and $9 million in damage.[25] 

August 23, 2009: Hurricane Bill, a Cape Verde hurricane, brushed by Cape 

Breton Island, Nova Scotia causing up to 2.3 in of rain. 32,000 residences were 
reported to have lost power in addition to winds recorded up to 50 mph. Bill then 
made landfall at Point Rosie, on the Burin Peninsula of Newfoundland. 

September 3, 20IO: Hurricane Earl made landfall at Western Head, Nova Scotia 
as a minimal hurricane.[26] Earl produced 80- 120 km/h (50-75 mph) sustained 
winds throughout Nova Scotia, which resulted in widespread power outages, 
fallen trees, and minor coastal flooding. After crossing Nova Scotia, Earl sped 
across Prince Edward Island before emerging into the Gui f of Saint Lawrence. As 
the stonn tracked through the Gulf of Saint Lawrence, western and northern 
Newfoundland experienced sustained tropical storm conditions. Earl finally 
transitioned into a non-tropical low approximately 120 kilometres (75 mi) 

northeast of Anticosti Island.( Source: Wikipedia list of Canadian Hurricanes 
http://en.wikipedia.org/wiki/List_of_Canada_hurricanes) 
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Concerns of the Cron 's Regarding the location of the first Private Way(" the way that 
was") 

The Cron 's submitted a report from All North Consulting authored by Colin Fisher ( 
Exhibit 6 ) to advance their concerns about "way-that -was" and to suggest an alternate 
road. These and other concerns are addressed below. 

Safety of drivers and pedestrians : 

Mr. Fisher suggested that (p. 4) , if the new private way reconstructed where the old 
road was it would : 

(I)" present a hazard to users of the private way; 

(2) attract more foot traffic than usual which would" result in liability and 
nuisance" to the Crans; 

(3) the barrier at the southern boundary of the Cron property is" not sufficient to 
prevent someone from driving off the infill area if there is an errant vehicle 

(4)with the development of the Marterra lands there is potential for increased foot 
traffic resulting in undesired vehicle/pedestrian interaction 

( 4) " due to the proximity of the water and the associated vegetation , an 
environmental impact assessment may be warranted to identify potential concerns 
such as contamination of the water, endangered species of plants or animals and 
construction techniques" 

These concerns unfortunately were not substantiated by any factual evidence. As for the so 

called" hazard" to the public users of the way, there were no photos to illustrate how this might 

ensue, or evidence of this ever being a concern in the past. The private way was in existence 
for I 0 years, it was not laid on the footpath .There were no reported incidents or complaints of 
any vehicle pedestrian interaction. Pedestrians have a right to walk on the footpath, they do not 

have a right to walk on a private way. This would be trespass, if enforced. 
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The Commissioner concedes that liability arising from pedestrians choosing to use the driveway 
, rather the footpath, could be an issue for Ms. Sutherland. Even though the road was not laid on 

the footpath, it seems pedestrians preferred to walk on it, and by year ten the original footpath 

had disappeared and pedestrians were using the driveway to walk on. It is important to note that 
this is not a public road , this was a gated private driveway with signs indicating as such. There is 
one car owned by the Sutherlands, which on most days traversed the road twice: to go to work 
and come home from work . Except for an occasional oil delivery in the winter, and guests, there 

was, in the absence of evidence to the contrary, negligible" traffic" on the driveway at any 
point in time during the ten years. No evidence was Jed to the contrary. 

There were no facts to support the speculation that the gated gravelled private way might attract 
more foot traffic than the present un-gated un-gravelled footpath , thus increasing liability and 
nuisance exposure to the Crons. The Commissioner was not appraised about what liability 
issues the Crons actually face now regarding pedestrians on the footpath, (as the footpath is a 
public way) nor how that liability would change if there was a private driveway installed in the 
vicinity of it, with appropriate signage. The Commissioner was also not appraised of how more 
foot traffic on the foot path might create a nuisance to the Crons. The Crons have never been 

able to control the" traffic" and have heretofore accepted the traffic. Was it a nuisance then, is 
it a nuisance now? There was no evidence presented of present "traffic" flows, traffic on the" 
way that was", or projections of foot path traffic .It would be difficult, without evidence, to 
give this concern much weight .The Commissioner is also not convinced, in the absence of 

facts, that a gated way will attract more foot traffic than a footpath which is un-gated. If it is a 
matter of ensuring that pedestrians stay on the footpath and not the driveway, perhaps the 

footpath should be gravelled to entice pedestrians to use it and not the driveway , since empirical 
evidence of ten years use indicates they preferred a gravelled way to a path through the grass . 

When Mr. Fisher outlines his concern regarding an errant vehicle going off into the water on 
the southern boundary of the Cron property, at the slipway, he does not indicate whether he is 
speaking of the slipway when it was filled with boulders, or after the boulders were removed. If 
it refers to a situation where there is no infill, near the slipway, it obvious from the photos that 

this area would be a concern for the safety of vehicular traffic, but this was addressed by the 

Petitioner, by filling the area with boulders and fill when she laid the first way. Also it is curious 
that when the Petitioner did fill the slipway with boulders it was safe enough to pass the 
Department of Environment's safety standards and the Department of Fisheries and Oceans 
safety standards . 
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The City By-Laws do not seem to be concerned about the proximity of driveways to the shore 
as Riparian buffer zones on the Northwest Ann do not apply to driveways along the shores of 
the Northwest Ann. 

Halifax Regional Plan Policy 

Section 2.2.3 of the Regional Plan indicates that the retention of riparian buffers around 

watercourses and along the coastline is important for the protection of water quality, 
wildlife, flood protection, erosion control, nutrient loading, aesthetic value and related 
attributes. To achieve these objectives, the riparian buffer should remain as a non­
disturbance area to the greatest extent possible. The applicable policies of the Regional 

Plan are as follows, as adopted by Regional Council: 

E-10 HRM shall, through the applicable land use by-law, require the retention of a 
minimum 20 metre wide riparian buffer along all watercourses throughout HRM to 
protect the chemical, physical and biological/unctions of marine and freshwater 
resources. The bylaw shall generally prohibit all development within the riparian buffer 
but provisio11s shall be made to permit board walks, walkways and trails of limited 
width, fences, public road crossi11gs, driveway crossings, wastewater, storm and water 
infrastructure, marine depe11dent uses, fisheries uses, boat ramps, wharfs, small-scale 
accessory buildings or structures and attached decks, conservation uses, parks on 
public lands and historical sites and monuments within the buffer. In addition, 110 

alteration of land levels or the removal of vegetation in relation to development will be 
permitted. (Emphasis added) 

E-11 Policy E-10 shall not apply to lands designated Halifax Harbour on the 
Generalized Future Land Use Map (Map 2), industrial lands within the port of Sheet 
Harbour and lands within the Waterfront Residential (R-1 C) Zone under the 

Shubenacadie Lakes Secondary Planning Strategy. These policies have been 
implemented through the respective Land Use By-Laws, through a regulation requiring, 

as a condition of a development pennit application, and through a 20 metre setback from 
the ordinary high water mark of any watercourse. With some exceptions, this area is to 
remain a non-disturbance area ( Emphasis added ) 

Of note is that Policy E-11 excludes the Halifax Harbour Designation from the riparian buffer 

requirements. The Harbour Designation includes North West Ann and extends seaward as far as 

Chebucto Head . 
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Further Concerns of the Cron 's : Mr. Fisher 

On page 3, of Mr. Fisher's report he suggests that a geo-technical assessment of the in-filled 
lands" may be warranted". The Commissioner notes that Mr. Fisher presented no evidence 
that the in-filled area where the driveway was, had any realized or actual technical issues 

regarding the private way , such as sink holes, or problems with drainage, or any construction 
issues over the ten year life span of the" way- that- was". There was no evidence led to 

indicate that a geo-technical assessment would be warranted, or that the integrity of the infill 
should be of a concern. 

Fisher further suggests, without explanation , that the area may" require removal of topsoil" ( 
grubbing), grading to facilitate drainage and to prevent erosion and sediment control, and 
construction materials " in accordance with HRM and NSTIR specifications . None of these land 
alterations were necessary for the first road . This is not a subdivision road, or public highway. 

These HRM and NSTIR specifications, are not regulations and do not apply to private 
driveways except where a public road pairs with a driveway of a certain slope and 
configuration. There are no standards for private driveways in HRM. 

Mr. Fisher suggested that the driveway attract more foot traffic and will present "visual and 

audible disturbances" to the Crons. There was no evidence of increased foot traffic on the gated 
"way-that- was" . It is also not clear , in the presence of the treed berm and the distance from the 
Cron house, that the Crons can see or hear anything that goes on , on the footpath , or that they 
even pay attention to it. They haven't articulated exactly what issues have arisen, in this regard, 
in their submissions, so it is difficult to address them. 

Also Mr. Fisher suggests that complications might arise in subdividing the land to" produce a 
high-valued waterfront building lot". The following sections of the Halifax Regional Land Use 
By-laws: Halifax Mainland (with amendments to October 18, 2014) preclude any 
development below the high water mark, which lies mostly below the centre of the footpath and 

these by-laws also preclude any building development within 9 metres, or 30 feet of the high 

water mark , placing any potential building lot up the hill, behind the sewer and water easement. 
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HRM Land Use By-Laws Mainland : 

DEVELOPMENT AND SUBDMSION ON THE NORTHWEST ARM AND THE 
WESTERN SHORE OF THE BEDFORD BASIN (RC-Jan 11/ll;E-Mar 12/11) 

14U For any development or subdivision within the Northwest Ann Water Access 
Area (see map opposite) or the Bedford Basin Water Access Area, in addition to 
all other applicable requirements of this By-law, the following requirements shall 
apply: 

(a) Definitions: 

(iii) "Shoreline .. means the Ordinary High Water Mark as defined under 

the Nova Scotia Land Surveyors Regulations and as it existed on the 

effective date of this Section. 

(b) In addition to all other applicable requirements of this by-law: 

(i) No structure, with the exception of boathouses, public works and utilities, 

ferry terminal facilities, a multi-use trail system and associated facilities, 
parks on public lands, wharves, docks, gazebos, municipal, provincial and 
national historic sites and monuments, and existing structures may be 
located within 9 metres (30 feet) of the Shoreline within the Water Access 
Zone. 

(c) Notwithstanding Subsection (b)1 the 9-metre (30-foot) Northwest Ann 

Shoreline setback shall not apply to the properties identified by the following 
P.l.D. numbers: 00251868 (leased to the Anndale Yacht Club), 00274548 and 
00270942 (Royal Nova Scotia Yacht Squadron). 

In summary, the" way-that-was" had approval from the environmental watchdogs and 

authorities for the infill that Ms. Sutherland lay in the slipway. HRM's Land - Use Bylaws 

and Regional Development Policies, regarding riparian buffer zones, explicitly exempt 
driveways on the Northwest Arm so the Commissioner did not understand , nor accept why 
Mr. Fisher indicates the need for an environmental assessment regarding the infill in the slipway. 

The way- that- was, was created by laying gravel on the flat lands , without grubbing and 

grading , and it stayed in tact for ten years even through hurricanes. There was no evidence 
submitted by the Crons of visible and audible disturbances emanating from the road . And there 
certainly is not a high- valued waterfront lot where the " way - that - was" lay. 
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While there was no evidence presented indicating that there might be a problem with the in -
filled land upon which the way was laid , ie. the 30 foot area between the sea wall and the .. 

way-that - was " it is of note that land is flat, in-filled below the ordinary high water mark, 
and is bordered by a tidal bay, and subject to occasional flooding. When the tides, the moon and 
the weather are right , flooding water can and occasionally does cover much of the area 
between the footpath. and the sea wall. What is, and has been of considerable public concern 

is the integrity of the seawall along the Northwest Ann. In July 20 l 0 Coldwater Consulting 

submitted a report to HRM: 

The long natural fjord that fonns the Northwest Ann is a unique part of the Halifax 
waterfront. One important element of the area 's appeal is the walking paths and green 
space along the shorelines of Horseshoe Island, Regatta Point, and the Dingle. (These) 

sea walls are in a generally poor state of repair. The storm waves and high water 
levels resulted in heavy wave overtopping that has eroded the fine gravel walking 
path behind the seawalls and has destabilized many sections of the wall. There is 
also considerable evidence of geotechnical instability of sections of the wall .... (p. l) 

This report is an extensive engineering study regarding the sea walls at the Dingle, 
Regatta Point and Horseshoe Island. 

The findings of this report lend weight to the Commissioner's concern that in the future a 
private way running between the old footpath and the wall may be subject flooding, as well as 

potentially being subject to subsidence , erosion and structural issues as the wall degradation 
continues and the increased potential for sea levels to rise in the future in the face of global 
temperature shifts. 

Liability Issues: 

The Crons submitted a letter from their insurance company ( Exhibit 7 ) which set out the 

potential liability issues that might arise for the Crons regarding the use of a driveway across 
their property. The potential events cited were not backed by any risk evaluation regarding 

probabilities or foreseeability, or any similar fact situations so it was difficult to know initially 
how much weight to give to the insurance companies hypothetical scenarios. . Regardless, 

insurance issues are very important to the Crons and they have raised them many other times 
through counsel and by voicing them to the Commissioner personally so an attempt has been 

made to address each type of legal concern that has been raised . In a review of all of their 
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submissions the Commissioner determined that the Cron's liability concerns are in a general 
sense related to two types of legal liability: occupiers liability and environmental incident 

liability ,which may or may not be mutually exclusive. 

a) Dangers on a driveway , regardless of its placement on the property : 

The issue of liability for harmful events occurring on a driveway , regardless of its location on 
the Cron's property could include many types of encounters: vehicle/pedestrian, pedestrian/ 
roadway, vehicle/ roadway. Vehicle/vehicle, motor carrier/ vehicle, motor carrier / roadway etc. 

It is important to remember the driveway is not supposed to be co-incident with the footpath. 
The driveway and the footpath are two separate ways. One is" public" and one is" private", 
these differences in ownership can significantly affect liability issues. 

Incidents involving the operation of a motor vehicle with respect to pedestrians or other 
vehicles, the Commissioner submits, will be covered by an individual operators' motor vehicle 
insurance. In Nova Scotia the Motor Vehicle Act R.S.N.S, 1989, c.293 states (Section 230 

( 1 )) " No person shall drive a motor vehicle unless there is in force in respect of the motor 
vehicle or in respect of the driver of a motor vehicle a motor vehicle liability policy. " It is thus 
mandatory that anyone driving a car, anywhere , even on a private driveway ,must have third 
party liability insurance. The Commissioner is satisfied that occurrences of harm to persons or 
property on the driveway, or off the driveway, caused by a motor vehicle, should be covered by 
motor vehicle insurance. 

Other liability issues which may be germane to the Cron's, are incidents which could occur on 
the driveway that might somehow affect the lands around the driveway , or even incidents on 

the driveway which somehow could be attributed to them personally if they are found to be 

owners or occupiers of the driveway. Such incidents might arguably be caused by the condition 
of the driveway itself, obstacles placed upon it, potholes, etc. but not by the operator of a 
vehicle whose acts are covered by Motor Vehicle Insurance. The question is, just how much 

liability could the Cron's be exposed to for dangerous conditions of the driveway which could 

result in harm to persons and property? The relevant legislation in such cases are the provincial 
Occupier Liability Acts. Liability is found to exist if, under these acts, a person/ owner of the 

lands involved ,is found to be an " occupier". 
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The Crons submitted for the Commissioner's review an Ontario Superior Court case called 
Davies v.C/arillgton (Municipality, 266 D.L.R. (4th) 375.This case is helpful to the extent that 
it sets out the criteria necessary to be an "occupier" for purposes of liability under Ontario's 
Occupier's Liability legislation. Davies involved a crossing, used by the public and a 

private business ( Blue Circle ) over a railroad track owned by CN rail. The crossing joined a 

public road. The crossing was located on CN's busy train thoroughfare where trains raced past 
at speeds up to 100 km. per hour. 

In the Davies case a passenger of a VIA rail train sued for damages when the train in which she 
was travelling hit a tractor trailer which had become immobilized on the railway track crossing. 

The train pushed the rig about 1,700 feet , or more than a quarter of a mile. The truck's 
destination was the nearby business, Blue Circle . 

Blue Circle , whose right it was to cross the track, maintained it was not an "occupier "of the 
railway corridor and associated rail crossing and thus whatever conditions contributed to a truck 
being stuck in the crossing was not its fault. When the railway corridor was obtained by CN 
through two farm lots an obligation was imposed on it, the land owner, to construct and 
maintain a suitable farm crossing. Subsequent owners of the farm lands continued to have the 
right to cross the Railway tracks at this location, as did Blue Circle, but Blue Circle had no 
contractual obligation to maintain the crossing. The issue before the court was whether the 

Blue Circle , owner of the right to cross the tracks was an " occupier" for the purposes of the 
Ontario Occupier 's Liabi/itv Act and if they were found to be an" occupier•• , did they owe a 
common law duty of care to repair the crossing or to put up some appropriate signs that might 
have prevented the mishap. 

Significant evidence was called with respect to CN's negligence concerning the maintenance of 

the railway corridor. That evidence included the following: that gates should have been placed 
at the crossing; the crossing should have been more clearly marked with appropriate signage; 

an emergency telephone number should have been posted at the corridor crossing ; and the 
physical structure of the railway corridor (i.e. the sloping and grading of the crossing and its 

approaches including its planking ) was not constructed to appropriate standards. 

For liability, under the Ontario occupier's legislation, to be found in the Davies case, the 
owner of the right to cross the railway corridor , would also have had to have been an " 
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occupier" under the Occupier's Liability Act. The judge noted at least two requirements to 
be found "occupier" under the Ontario Act and indicated that it was the plaintiffs task to 
establish on the balance of probabilities that the owner of the right-of way, not CN (owner of 
the land ) was an " occupier" under the Act and thus responsible under the Act. The Ontario 
Occupier's Liabiltv Act R.S.0. 1990 C.O .2 defines an "occupier" as follows: 

Sec.I (a} the person has" physical possession of the premises; or 

(b} the person has " responsibility for and control of the condition of the 
premises, or the activities there carried on, or " control over the persons 
allowed to enter the premises." 

The judge found that Blue Circle did not fulfill the these requirements : It was CN who 
owned the land and the track that went through the crossing, they were responsible for repairs 
and maintenance, they had the ability to control signage , the gates , and the workman who 
worked to repair and maintain the crossing . The judge also found that, with respect to whether 
the Blue Circle had control over the persons who entered the crossing , that it did not control 
who entered the premises for the crossing was used by the public and the company could not 
exercise control over access. In conclusion, the judge found that Blue Circle, one of the owners 
of the right-of way , was not liable for the damages caused to the plaintiff. 

The Commissioner submits that there is case law , regarding private ways ( Davies dispute 
was over a public way), which helps to establish who has the rights and responsibilities at law 
to keep a private road safe and in good repair . In a court of appeal case in New Brunswick 
Gormlev v. Hoyt ( 1982) 43 N.B. R. (2"d) 75 at para I 4 (which has been cited by several 
judges since ) the court explained what rights and obligations are attributed to person who is 
granted a right-of - way: 

The owner of a right-of-way, in the absence of an agreement with the owner 
of the land over which it passes, has the burden of maintaining the right-of -
way including the right to enter upon it for the purpose of making it 
effecting: see Dalhousie La11d Compa11v v.Bearce (1933), 6 M.P.R. 399. The 
right of the owner of the right of way easement includes not only the right to 
keep the road in repair but also the right to make a road. 
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Since the Nova Scotia Occupier's Liability Act reforms in the l 970's there have been no 

reported Nova Scotia cases relating to the Occupiers Liability Act and private driveways 

,except Langille v.Bernier 20 I 0 NSSC. 404 ( Can Lii) which was the case of an oil truck driver 

who overturned his truck on an icy private road owned by several homeowners. The driver sued 

the right-of-way owners for not keeping the road safe. He was not successful as the judge found 

the road was in reasonable condition and he found that the driver had not exercised reasonable 

care in traversing the road. This was not a case where the land owner who had granted the right­

of-way was sued, it was the case where the right-of way owner was sued . Cases where the 

owner of the lands over which a right-of way crosses have just not appeared in the 

jurisprudence for a very long time, if at al I. 

The Nova Scotia Occupier's Liabiltv Act, SNS 1996 c.27 ( Exhibit 8 ) defines " occupier" m 
much the same way as the Ontario Act : 

(i) 

(ii) 

Section 2 (a) 

A person who is in physical possession of the premises 

A person who has responsibility for, and control over the condition 

of the premises, the activities conducted on the premises, or the 

persons allowed to enter the premises, and for the purpose of this 

Act may be more than one occupier of the same premises. 

Based on the N.S. Occupier's Act, and the Davies case, and review of the case law, the 

Commissioner docs not find that the Crans concerns about being exposed to Occupier's Liability 

are warranted. However, to alay their fears they may want to enter into a contract with Ms. 

Sutherland , expressing that Ms. Sutherland is in care and control of the road and it is her duty to 

maintain it , bearing in mind however ,that at law , a positive burden can not run with the land. 

b) Dangers because of the driveway location: (Oil Spills and Environmental 

Disasters) 

Liability is apportioned by the degree of" negligence" that the tortfeasor has engaged in . 

Negligence in tort law focuses first on ascertaining whether the person who caused harm has 

any duty of care towards the person/s that are harmed. Once that is determined it focuses on 
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legal principals of foreseeability, probability, proximate cause and something called the 
"reasonable man" test. The area of law is complex with respect to environmental issues , it is 

overlaid and often subsumed with a large amount of statutory law . 

The Crons expressed a concern regarding the probability of a harmful event such as an oil spill 
occurring because the .. way-that-was" was so close to the water down by the boat-slip ( 14 or 

so feet from the water when the boat slip was filled with boulders and fill ) . The issues which 
arise in such cases center around foreseeability and probability and also the contributory 

negligence of the driver. Foreseeability is related to probability and , in relation to harm, it is 
explained by Black's Law Dictionary as follows: 

A wrongdoer can not be responsible for a consequence which is merely possible, but ts 
responsible only for the consequences which are probable according to ordinary and 
usual experience. 

The Commissioner was unable to find statistics on oil trucks slipping off roads in Nova Scotia 
and was not given any data regarding this by the Crans . . The case of Langille v. Bernier, 
mentioned above, focused on the possible negligence of the right-of - way holders and the 
negligence of the truck driver, but the Commissioner received no other cases where an oil truck 

turned over due to dangerous driving conditions. The Commissioner, consequently had no 
information about whether such events are foreseeably likely to occur in this situation, or 
unlikely to occur. There are many roads in the province, which lie near water and shores and 
which can be very treacherous in bad weather. There are few , if any cases of oil trucks spilling 
their load in the water in Canada , or going off road into the water. Where the " way - that- was" 
met the boat slip on the southern border of the Cron property certainly there would have been a 

concern had infill not been initiated, but the Petitioner claims to have partially in-filled the area 
to prevent accidents , and to have gained environmental approvals. The Commissioner assumes 
this was sufficient. 

It might be helpful to also outline some of the legal safeguards that arc in place to protect the 

Crons . 

a) Oil Deliveries 

All trucks that carry commercial freight for business are governed by The Carriage o(Freight 

bv Vehicle Regulations (NS Reg 24/95) made pursuant to the Motor Vehicle Act of Nova 
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Scotia, R.S.N.S. 1989, c.293. Section 3 of the Act requires that such vehicles carry third party 
liability insurance to cover injury, death and bodily harm to persons or property damage in the 
amount $1 million dollars per vehicle for non dangerous goods and $ 2 million dollars per 

vehicle for dangerous goods . This insurance must cover all types of loss resulting from any 
number of enumerated events such as fire, collision, overturning of a vehicle, collapse of a 

bridge etc. Section 228( I) of the Nova Scotia Motor Vehicle Act makes a liability policy a 
condition precedent of any commercial permit or license to operate a vehicle. Other protective 
legislation includes the: 

Dangerous Goods Transportation Act, RSNS 1989, c 119, 

Commercial Carrier Safetv Fitness Rating and Compliance Regulations, NS Reg 
84/2005, 

Carriage o(Freight by Vehicle Regulations, NS Reg 24/95, (Motor Vehicle Act). 

In addition to the protective legislation liability provisions for oil spills on the land are also 
covered under the Nova Scotia Environmental Act S.N.S. 1994-95 c. I and the subsequent 
Emergency Spill Regulations (April 11. l 995;N.S. Reg.59/95) and the Petroleum Management 
Regulations ( 0.1.C. 2002-139 N.S. Reg. 44/2002) and for spills in the Northwest Ann the 

federal Fisheries Act R.S.C 1985, c,F-14 and subsequent regulations are in place. The key for 
responsibility in all of the legislation is " the person responsible" which is defined under the 
Environment Act. Section3 (ak), as : 

(i) The owner of a substance or thing 

(ii) The owner occupier of the land on which the adverse effect has occurred 
or may occur 

(iii) a previous owner of the substance or thing 

(iv) a person who has or has had care , management, or control including care, 
management and control during the generation, manufacture, treatment, 
sale , handling, distribution, use, storage, disposal, transportation. Display 

or method of application of the substance or thing, 

(v) a successor, assignee, executor, administrator, receiver, receiver manager 
or trustee of a person referred to in the sub-clauses (i) to (iv) or 

(vi) a person who acts as a principal , or agent of a person referred to in sub­
clauses (i) to (v); 
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The prohibition against pollution may be found in Section 67 

(I) No person shall knowingly release or pennit the release into the 
environment of a substance in the amount, concentration or level or at a 
rate of release that causes , or may cause significant adverse effect, unless 
authorized by an approval or the regulation. 

(2) No person shall release or permit the release into the environment of a 
substance in an amount, concentration or level or at a rate of release that 
causes or may cause a significant adverse effect, unless authorized by an 
approval or the regulations. 

There can be no doubt that an oil spill from an overturned oil truck, if it were to leak, could cause 
an "adverse effect" within the meaning of the act : 

Section 39 c ) an effect that impairs or damages the environment, 
including an adverse effect respecting the health of humans or the 
reasonable enjoyment of life or property. 

There is little in the Environment Act to cause one to anticipate any culpability on the part of the 
Crons for an oil delivery to the Sutherlands. It would be difficult to find them as "persons 
responsible" for a spill under the circumstances. Needless to say, liability law is complex and 

its consequences serious so the risks to the Crons have been earnestly considered by the 
Commissioner and their concerns have significantly affected how the past driveway was 

assessed and where the present recommended driveway is located. 

The Crons Proposed Road 

As mentioned previously , the Crons hired All North Consultants , and specifically Mr.Fisher, to 
undertake the Commissioner's task and to decide whether the road proposed by the Petitioner is 
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the most reasonable and practicable for her. The result of their investigation was to investigate 
three locations for a private way. ( See map below ) 

Private Way Assessment 
Cron 

Figure l - Option 1 otnd 2 

lOT 1-P>• ... ..... _ .. __ 

The red road is the" way-that was". Extensive review of Fisher' s report of the overall concerns 

with this road has been outlined above. Regarding the technical issues Fisher suggested that as 
an option one could re- institute the" way-that- was", but to widen it to 3 metres/ JO feet. 

Fisher apparently was not aware that the "way - that was ", had been l 0 feet or 3 metres wide . 
He said the same way as the" way - that- was" would now need " tree trimming and removals 

", as well as" removal of the top organic layer and grubbing, grading for drainage, materials to 

conform to HRM and NSTIR specifications (which do not apply to private driveways)" and 
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reinstatement of the damaged lands". It is unclear which lands those might be or why grubbing 

and grading would be required in this location .He also suggested that the footpath be moved, 

which assumes that the " way-that - was" lay on the footpath, which it didn't. He also 

contemplated that parking might occur next to the seawall, which only happened once in ten 

years ,with one car, presumably this was discouraged because there was a swing-gate and proper 

signage to prevent such behaviour. 

Fisher suggested that Ms. Sutherland could access a public road by going through the lands of 

Marterra ( private way option #3). He felt this would be a cheap way with no environmental 

concerns but due to the unknown prospects of the development he did not promote this way as 

being the most reasonabale and practicable , at least for the time being. What Mr. Fisher did not 

realize are that Building lots 1 and 3, as drawn , are only 8 feet apart and inadequate for a 

private way, emergency vehicles such as fire trucks etc. which require 18 feet or 6m if there are 

any obstructions on each side of way such as the walls of buildings. Perhaps, more importantly, 

is impediment created by Section 7 of HRM Land- Use By-Jaws which requires as follows: 

LOTTO ABUT ON A STREET 

Sec. 7 Every lot, or some part of every lot, shall abut on a street and a building 

shall be deemed to abut on the street opposite to its principal entrance or, if such 

entrance is not opposite to a street, then upon the street from which it gains its 

principal access, provided that: 

(a) Where such street is less than sixty feet in width, no portion of any 

building shall be located at a lesser distance from the center line of such 

street than thirty feet; 

(b) No building shall be erected on lands abutting or fronting on a 

private thoroughfare unless such building is located at least twenty 

feet from the center line of such thoroughfare. 

If Ms. Sutherland were to obtain a private way between Building lots 1 and 3 , to conform with 

the by-laws , the buildings on these lots would have to be located 20 feet from the center line of 
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her private way, which would probably make these building lots too small to have building 
erected on them and thus make them unusable to Marterra. These, unlike the lands in front of the 
footpath ARE valuable and are approved development lots. 

A Driveway to the back of the Crons House: ( marked in green . .. map below ) 

Mr. Fisher suggested that the most reasonable and practicable road which is the least 
detrimental to the Crons and most advantageous to the Peititoner is the road outlined below m 

green . He claimed that such a road would "minimize the impact to the Crons but would 

Private Way Assessment 
Cron 
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involve a relatively steep climb and decent at the beginning (where the Crons driveway is 

located) and at the end of the access road which would be at the back of the Sutherland property, 

ending on the sloped hill in back of, or in place of her garage". 

The Commissioner took a serious look at this road as one to compare to the Petitioner's 

proposed way. There were not as many details given by Fisher as the Commissioner required to 

do a proper analysis so Ray Landry of Servant Dunbrack was contracted to assist her. She 

also extensively interviewed the fleet supervisor of the Mechanical Division of the Halifax Fire 

Department. Below is a comprehensive outline of Landry's findings and the Commissioner's 

conclusions. ( Servant Dunbrack Report attached as Exhibit 12 ) 

Safety and Access onto Milton Drive : 

Mr. Fisher did not suggest a separate way for Ms. Sutherland, instead he suggested that the 

Cron's existing driveway be" widened to allow parking and access to the new private way". He 

did not specify in writing how wide this driveway would be but the drawing indicates it is 

approximately 4.5 metres wide. The HRM Bv-Laws ( S-300) (respecting how driveways are to 

enter a public street state as follows: 

Two-Way Driveways 

34. (I) Driveways permitted to allow vehicles to both enter and leave a 

street by means of the same driveway shall conform lo the following 

requirements: 

(a) two-way driveways shall not be permitted to join the roadway at 
an angle Jess than 70 degrees; 

(b) Two-way driveways serving residentially used property with 4 or 

fewer units shall have a width not less than I 0 feet (3m) and not greater 

than 16 feet (Sm) at a point where the driveway meets the edge of the 

public right of way, except where the property frontage exceeds 60 feet 

(18 m), a driveway up to 20 feet (6m) in width may be pennitted;. 
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(2) Notwithstanding subsection (1 ), where there are limiting or special 

circumstances, the Engineer may approve a driveway width subject to special 

conditions, where in the opinion of the Engineer the driveway will not affect the 

safe movement of traffic. 

The Cron's existing driveway joins Milton drive at approximately 35 degrees, which is half the 

required angle if the driveway were widened at the road intersection to accommodate two 

driveways as Fisher suggests. Whether it would be possible to qualify under the special 

circumstances of Section 2 was not addressed. 

Fire Truck Access to the Crons and Sutherlands: 

The National Building Code for fire truck access is a minimum driveway width of not less than 

6m ( approx .. 20 ft ) . A turnaround must be provided for routes/roads longer than 90 m. The 

grade or slope of the overall route cannot be more than 18% and change in the slope no more 

than 8% ( I in 12.5 over a minimum of I 5m ). It is important to note that on a completely flat 

open space a fire truck requires an absolute minimum road base of 12 feet to accommodate its 

10 foot wheelbase. The rest of the 6m/20 ft. is to provide space for the large body of the truck 

which overhangs the wheelbase and the extended mirrors which stick out to the side by about 

another 2 feet. If trees and walls and other impediments line the road the minimum width of 

area for a fire truck must be 6m. This is very relevant for the proposed back- of- the- house road. 

Fisher' s proposed road that travels up a wooded hill , is only about 4.5 m wide, not wide 

enough for fire trucks . The road he proposes is I 20m . Roads longer than 90 m. require a turn­

around. Also a turnaround for fire trucks must be relatively flat because the traction of a fire 

truck is in its front wheels making it very difficult and even impossible to back up a grade. 

Fisher did not consider either of these requirements. 

When building roads there is a general rule to try to follow the existing ground contours to 

minimize site disturbance and cost. Residential driveway grades are usually between I 0 and 

15%, and for fire trucks , the change in grade not more than I to 12.5 over a minimum distance 

of lSm. The maximum grade for a fire truck is 18% on a paved road like Duke Street 

Halifax. If one tries to follow the ground on the hill behind the Cron 's property on Fisher's 

proposed road the grades in some places are in excess of 60% .. To ameliorate this Fisher 

suggests retaining wall in 3or 4 areas that will " likely be I 0-15 feet high in some places. To 

this Landry suggest as follows: 
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Considering the maximum 15% grade for a residential driveway and a maximum change in 
gradient of 1 to 12.5 over a minimum distance of l 5m for fire trucks the driveway will require 
retaining walls on either side of the driveway for the majority of its length to a maximum of 
5. 7 m ( approx. 19 feet , high: the average height of a 2 storey flat roofed house ) near civic # 

6 and 8 on Marine Drive. The overall retaining wall on the west side of the driveway 
would be, as a minimum, 105m long with a wall ranging from .5 m to 5.7 m in height and 

on the east side of the driveway, the wall , at minimum would require" 115 min length and a 
wall ranging from .5-2.6 min height. There are three properties that border the Cron's 
western boundary, Civic# 4, 6 and&. fn front of these properties is a retaining wall that would 

have to be removed with their permission. Between the homes on these properties and the Crons 
boundary is a city water and sewer easement. The impact on this sewer easement of a wall 5. 7 

meters high and the required blasting, or rock breaking to etch a road into the bedrock of the 
hill was not addressed, except to mention that it would be an issue. There may also be a need to 
widen the road ifthe double retaining walls lining both sides of the driveway were to impede 
the movement of fire trucks. The installation of guardrails will also be required for safety 
purposes. 

Other disturbances , besides blasting and wall building related to the back-of - the house road, 
would be significant tree removal on a steep slope possibly causing significant erosion, and the 
possible relocation of the power line and telephone lines which run behind the house , on the 
hill. The destruction of much of the Crons garden behind the house, significant visual 
disturbance of the neighbors on Civic # 3 Milton Drive , and 4, 6 , and 8 Marine Drive, and a 
significant alteration to the Cron property would also ensue. There was no detailed analysis of 
how a fire truck turnaround could be engineered behind the Sutherland property , whether there 

was room and what type of ground alteration would have to occur to provide a flat and wide 
enough space for this. Most t-shaped turnarounds have to be 60 feet long by 20ft. wide in the 
backing up Jane (see sketch opposite) . Snow removal and build up , would be a significant 

factor. 

The following is the summary and recommendation of Ray Landry at Servant Dunbrack 
regarding a driveway behind the Crons house as proposed by Mr. Fisher at All North 

Consulting. : 

Review Summary 

Based on our review of the proposed driveway route, west of the civic S, 

significant tree removal, retaining wall construction and site disturbance 
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would be required on the property at 5 Milton Drive. A preliminary estimate 
for retaining wall construction would be approximately $350,000 (excluding 
rock excavation and probable blasting) based on the approximate lengths 
and heights. In addition, approval is required for; tree removal, existing 
retaining wall removal, construction access to install the required retaining 
walls would be required from; 3 Milton Drive, 4 Marine Drive, 6 Marine 
Drive, and 8 Marine Drive. Based on the local geology, rock breaking would 
more than likely be required to construct this driveway. There is an existing 
service easement along the shared boundary of civic 5 Milton and civic 4, 6, 
& 8 Marine Drive required from Halifax Water or other casement holder. 
The existing power poles would also likely be affected by the construction 
excavation and rock breaking may impact existing foundations and potable 
water wells in the area. In order to meet a maximum vertical grade of 

not greater than 15% and a change in gradient of not more than 1 in 12.5 
over 15m, the majority of this driveway will be a cut with retaining walls 
supporting the existing ground on both sides. In winter, snow clearing and 
storage will likely narrow the access with snow piling up along the sides of 
the retaining walls and the access will be prone to infill by drifting snow as 
the majority of the driveway will be below surrounding ground elevations 
(see section A-A on sketch 3). As the driveway will be for the most part below 
existing grade, both surface water runoff and groundwater drainage will also 
need to be addressed as part of the overall design. As per the proposed 
vertical grades, surface water will be directed to either end of the driveway 
from a high point at the approximate mid pint in its length. 

Recommendation 

Based on; the significant expected construction costs, large area of tree 
removal and disturbance, number of properties affected besides civic 5 
Milton, potential rock breaking nuisance to neighbouring properties, 
potential for damage to existing properties, drainage issues, and winter 
maintenance issues this option should only be considered if no other access 
option was available. 

The Commissioner , having visited the area behind the Cron's house, visually surveying the land 

and slopes, walking on the slopes , and interviewing the people from the HRM fire 
department, finds that the Landry report gives a reasonable and well researched summary of the 
situation. 
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This road behind the Cron's house, even ifthe best road under the PWA, could not be chosen by 
the Commissioner. It could only be used for comparison. The comparisons are set out below. 

The Way-That-Was Compared to the Road Behind the House: 

I. The" way-that-was" was approximately 250feet long ( 76m) and 3m wide compared to 
the "road behind the house" which would be 394 feet long and at least 6m wide( to allow 
fire equipment access), making the road behind the house 57% longer and JOO% wider 
than the" way - that-was''. 

2. The road- behind - the- house would probably involve the relocation of power and phone 
lines. No phone or power lines arc in the vicinity of the "way-that was". 

3. The road behind the house would involve other property owners such as 3 Milton Drive, and 
# 4,6, and 8 Marine Drive. The" way that was" would have no impact on other property 
owners. 

4. The road behind the house would involve rock breaking or blasting with potential liability 
issues, noise issues, property disturbance issues to the neighbors and to the city water 
easement near Marine Drive. The "way-that-was" would involve none of these. 

5. The road behind the house would entail the construction of large, up to 20 feet high , and 
long (a couple of hundred feet) retaining walls with guardrails and possibly lighting and 
extensive provision for drainage. The " way-that was " , lying on a flat grade near the water 

of the NW Arm requires no wall or guardrails or special drainage, or lighting. 

6. The road behind the house will not, as proposed, have safe or permissible access to the 
public street (Milton Drive) . There is no problem with street access for the " way-that was" 

7. Snow removal on the" way-that-was" will require a plough pushing snow to either side of 

the road. Snow removal on the road behind the house will require physical removal by truck 

from the road due to guard rails and retaining walls. A significant amount of salt could also 
be required to keep the slopes of the road safe in winter while potentially damaging the soil 
and surrounding gardens if drainage into the city sewer is not provided. 

8. With the road-behind the house, significant alterations to the land behind the Sutherland 
house will be required to provide for a fire truck turnaround. Fisher suggested that the 
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Sutherland shed be removed as well. The way-that - was did not require any alterations to 
the Sutherland property. A fire truck can tum round on Sutherlands front lawn and if 
necessary back up the 76m to the Dingle Parking lot ( a distance of less than 90 m) which 
can't be done on the road behind the house. 

9. A fire truck could not travel on the Fisher road-behind the house as it is too narrow and 

also a fire truck can not navigate a 35 degree access from the street, so fire protection on 
this route, as presented, is impossible. Fire protection would be possible on the" way-that 
was". 

I 0. The hill behind the house is so steep that a tunnel may be required to properly grade a 
driveable driveway. The "way-that was" required a few loads of gravel. 

11 . The road behind the house would be relatively expensive to build and maintain compared to 
the" way-that-was" which cost$ 3,220 (three thousand two hundred twenty dollars) 14 
years ago , ( Exhibit 9 ). 

12. The road behind the house would require significant tree removal , altering the look of the 
area and potentially creating significant erosion issues. The "way-that was" requires no 
tree removal. 

There is no question , when reviewing the comparisons above, that the most reasonable and 
practicable way to access the Sutherland property was the " way-that was" , or for that matter, 
any "way" lying in the lower terrace of the Cron property, going in the direction of the 
footpath. There has not been shown any aspect of the road-behind the house that makes it more 

feasible, reasonable, practicable or requisite for the Petitioner's use than a road following the 
footpath. From the point of view of the degree of disturbance to the Cron property, a "way" on 
the lower terrace may change to look of the grasslands and natural setting in the lower terrace, 
but it will not impede a full view of the water, it will not impede development ( which is not 
allowed), and it will not alter the lay of the land. Whereas a road -behind the house will have a 

significant impact on the land, its contours, treed nature and its natural woodland setting will 
be pennanently and significantly altered into high- tech walled 20 foot wide road which 

stretches from one end of the property to the other. Erosion and significant drainage problems 
could become issues for the Crons. They will not have safe or permissible access to the street 
and they may face liability and nuisance claims from neighbors resulting from blasting and 

rock breaking .The alteration in the views from these neighboring properties may or may not be 

appreciated. A road such as proposed in the back of the Cron property, it is submitted, will 
change the whole nature of the neighborhood, which presently nestles itself into the contours of 
the hills and melds with the land fonnations that exist. 
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Laying out the Road: 

The Crons expressed many concerns about the "way-that was". These included safety issues 
regarding the proximity of the" way" to the footpath and interaction with pedestrian traffic ; 

safety issues regarding the infill of the slipway and possible accidents relating to its construction 
and proximity to the water; concerns about environmental impacts of oil spills and other 
accidents near the water. They are concerned about what risks they could be exposed to in the 
creation of a private driveway on their property which , in the area of the footpath , borders on a 

well-used public park and parking lot. They are concerned about the diminution of the value of 

their water front property and the diminution of their enjoyment of the property. If the slipway 
were in-filled, boats in the Cron's boat house would not have easy access to the water, they 
would have to be hauled to another slipway . The Crons also have a special interest in nature 
and plants. Dr. Cron is President of the Nova Scotia Wild Flora Society . He has planted many 
indigenous and rare trees and plant specimens on his property. In short, the Crons find the 
imposition of a private road very difficult, fraught with many concerns about possible future 
events . The road they proposed for the back of their property, which would be such a huge 
undertaking and which would create such a change to their property, physically and visually 1s 

testament to their aversion to the" way-that was". 

Most Advantageous/ Least Detrimental 

The Commissioner must lay out the road which is "most advantageous to the person or persons 
applying for the way or road and least detrimental to the owner or owners of the land through 

which the same shall pass" PWA 

The Commissioner must base her recommendation on facts. Ten years, without incident on the 
"way-that was" weighs in favour of the" way-that was" location . The enormity and 

complexity of the road-behind the house weighs in favour of the' way-that-was" location. The 
permissible access to the street, the ease of fire truck access weighs in favour of " the way- that­

was" location. There were no arguments, or facts presented by either the Crans or Ms. 
Sutherland that indicate that a road going in the direction of the footpath on the lower terrace, is 

not the most reasonable and practicable road for the Petitioner. fn laying the road however ,the 
Commissioner realizes that placing a road on the Cron 's property could have a considerable 

impact on them; their concerns are ever present and real to them. The public is also an interested 
party here in that they use the footpath and when the footpath was close to the road, they 
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preferred to use the road. The boat slips by the parking lot and the parking areas are also used by 
the public and there is a chance that a swinging gate in that area could impede the use of the 
slips or the parking area. The Commissioner is concerned about the degradation of the sea wall 

and its possible future effect on the area between the foot path and the North West Ann. The 
Cron's may also like to use this area for recreation, ie. to put chairs near the wall to look at the 

water, etc. although there is no evidence that they have ever done this, future owners might enjoy 
this as well. 

Going in the same direction of the footpath is a city sewer and water easement. It lies under the 
benn which separates the lower terrace from the upper terraces. (See map opposite and the 

photo below) 

This easement was expropriated ( # 1711 Exhibit 11 ) in 1966 by the Municipality of the County 
of Halifax " for the purpose of maintaining sewer and water mains through portions of 

Jollimore". 

The rights attached to this interest are as follows: 
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The right at any time to enter upon the said lands for the purpose of 
laying down and constructing sewers and drains and pipes for water 
and gas, and conduits for wires of all kinds in, under, and upon the 
said lands and of keeping and maintaining the same at all times in 
good condition and repair, and for every such purpose the 
municipality of the County of Halifax shall have access to the said 
lands at all times by its servants, employees, workmen and agents. 

The City has rights under and over the ground on this area, to erect, pipelines, water mains and 
wires. The Crons can not build on this area, they technically can't plant things that interfere 
with the water and sewer pipes. They can however walk over the easement and enjoy the views 
over and around it. This easement lies many meters from the footpath and at the place of most 

concern, the slipway, the easement lies 35.28 feet from the sea wall . ( See Exhibit 11) 

The Commissioner proposes that a 12 foot way over or adjacent to this water easement would 
be the most beneficial for the Petitioner because it still maintains all the attributes of the " way­
that - was" but has the advantage of additional benefits: 

I. It will have its own entrance, which can and should be gated. The separate 
entrance and the gate will clearly distinguish the footpath from her 
driveway so wayward pedestrian encounters should be minimal; 

2. The driveway will lie many meters from the sea wall and hopefully will 
withstand any wall degradation , flooding or subsistence over time; 

3. The driveway will lie, at its closest point, 35 feet from the boat slip, which 

should minimize the risk of an oil truck incident; 

4. The way will be wide enough to accommodate a fire truck and other vehicle 
access necessary for the enjoyment of the Sutherland' s home; 

The benefits the Commissioner sees for the Crons : 

60 



D 

0 
D 

D 

D 

0 
0 
D 

D 

D 

D 

D 

D 

J 
J 
J 
J 
J 
J 

I. The way will lie under the berm and will be much less visible than the 

previous " way-that-was"; 

2. The Cron 's liability concerns should be further minimized in this location; 

3. The available area on the lower terrace between the .. way" and the water will 

be maximized for the Crons use and enjoyment; 

4. The disturbance to the Cron's property will be minimized here compared to 
other locations ; 

5. The slipway will be open for use and access from the boat house will have 
minimal impediments; 

6. The trees and bushes on the berm should help muffle any noise from the 

driveway; 

7. Nothing can be built on the water easement so in the event someday, 
somehow, a building could be built on the water front , the location of the 
Commissioner's road minimizes the area taken for the road, minimizes the 
loss in potential value to the Crons and leaves the maximum space available 
near the water for building; 

8. The Crons, or their predecessors in title have already been compensated for 
the loss of rights of the land in the expropriation; 

9. The Crons worries about people parking on their land, pedestrian accidents 
etc. should be allayed because the Petitioner will have a gate on her road and 

appropriate signage; 

I 0. If Ms. Sutherland has a fire, the likelihood of the boathouse going down in 
flames because of no fire truck access should now be a non- issue. 
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A Closer Look at the Commissioner's Road: (see sketch opposite) 

If the driveway were laid entirely on the easement it would include some of the raised land in the 
berm and it would involve cutting quite a few trees and bushes and cutting into the berm with a 

bulldozer. Rather than do this the driveway was laid on the flat land under the berm which 
includes as much easement land as possible and some Cron land .. Where the Dingle parking lot 

is, and the entrance to the driveway is located • 9 feet of non-easement land is use. This distance 
narrows as we move closer to Ms. Sutherland's house. There are in total 1290 square feet of 
non-easement land included in the road. 

The entrance to the driveway is from the Dingle Parking lot, or technically the end of Milton 
Drive. The easement is outlined in a solid dark line, the Commission's way is outlined in a 

broken slanted lines. The width of the way is 12 feet. At the parking lot one can see that the 
manhole cover lies outside of the driveway towards the water. The driveway will require a gate 

and a small ramp to access the Cron property. Three trees need to be removed at the entrance. 
The Commissioner believes one tree, if not two out of the three tree are dead . The driveway 
moves in the direction of the footpath towards the Sutherland's unimpeded until it comes upon a 
small fruit tree ,or ornamental tree, which needs to be removed. The two one-hundred year old 
trees lying on the waterside need not be removed. When the road nears the next old tree on the 
boathouse side of the property provision has been made for the driveway to narrow to 10 feet to 
save the tree. At this point the fire truck will have all the access it needs to reach the fire hydrant 
( located on the far right in the easement ) in front of the Sutherlands, and to fight any fires that 
might occur on her property. Ten feet is also wide enough for Ms. Sutherland and her guests to 
drive to the front terrace in front of her house and park their car. Where the road narrows, there 
is still room for an oil truck to drive up to the front of the Sutherland house. The Weights and 

Dimensions Regulations under Section 191 of The Motor Vehicle Act.R.S.N.S. 1989. c.293 
prohibits vehicles on the highway which are wider than 2.6 metres ( 8.5 feet ), so there is room 
also for the oil truck to traverse. The road is shorter than the " way-that was" , which was about 
250 feet. This way is about 190 feet ( 58 metres) which is within limits for a fire truck to back 

up all the way to the Dingle if necessary. The map for this road is Exhibit 12.The Commissioner 
has verbal confirmation from the water authority that this plan is acceptable. 

Further Duties of the Commissioner: 

PWA: Agreement for compensation 
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The Commissioner requested offers from the parties. The Petitioner put forth an offer. The 
Crans refused. It was therefore impossible for the Commissioner to commence negotiations to 
reach an agreement. An arbitration panel was appointed. The Commissioner appointed an 
arbitrator as required, but was asked not to participate in the pre arbitration processes. 

All of which is Respectfully Submitted by the Commissioner, Deborah Baker M.A. Econ., 
LLB. 
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it t~e outset there ·"'2.s a~ adz:ission that a 
right was in fact granted ir. 1691 to Hr. Henr/ Marti!l 
Brad!ord, who is a predecessor in title to the defendant. 
The deed in question is a deed from Az:os Salughenwhite 
and his wife to Eenry Martin Bra.d!ord, dated June 18, 1891, 
recorded in the Registry of Deeds at Halifax, on June 19, 
1891, in Book 283, page 161. f"!le wording of the right 
is as tallows: 

"Also a free a!ld u.nintarrupted right 
!or the said Henry i1art1n Bradf"ord, to con­
struct and build a carriage road of the 
Width of an ordi:iary carriage road, to lead 
from the northwest c~rner of the lot hereby 
conveyed to the said F.enry Martin Bradford, 
tb.rough and over the property now ~ll?led by 
the said Amos Slat:g!:.e!~whi te, along the 
southern boundary of said Yeado~ property 
until it meets the r~ad leadiz:g from said 
property of Acos Sla~g~e~white to the main 
road, together wi~~ a free and W"'.intarrupted 
rig!lt-of-way ~d l)&asage upon, al~ng and over 
the carriage road hereby to be constructed 
with t'ull power of i!l&-ress, regress and way 
to and !or the sai~ !ienry Martin Bradford, 
his heirs and asaig~s and his agents, ser­
vants and tena~ts, a.~d the occupiers for the 
ti.me being of the la::d hereby conveyed and 
all other persocs for the time bei!]8, with 
or by the leave of tnea or any of them over 
and upon and alon& tee said carriage road 
hereby to be constr~c~ed, and also with !ull 
liberty for the said Eenry Hartin Bradford, 
his heirs and assigr..s, to pass and repass 
!ra:i time to tiJ:le hereafter, through upon 
over and alo?l& t~e said carriage road hereby 
constructed, wi~h or without horsas, cattle, 
and other animals, certs, carria~es, wagons, 
sleighs, sleds a~d ot~9r conveyances, goods 
and other things to a::d. frc:m the land and 
premises first above described !rem and to 
the said main road or public highway. " 

It is !ram this document that the de!endant assumes that he 
has a right-o!-way and that the !ence constructed by the 
plainti!! was inten"Uptina that right-o!-way and thus the 
de!endant takes the position t~t he was justi!ied in 
talc1ng the ste~s he did. The ~osition o! the plainti!! 
is that there has been noc-use of the right-of-way, there 

.. 
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has been occupation ave~ a great mar.:'/ years by the plai~­
ti!! ~d her predecessors in tit~e, that the right-of-wa] 
was never in fact constr~cted ar.d that ~o right-of-way 
now exists - certainly not i~ the position in which the 
defendant alleges it does ex:i.s~. It was !'"~rther suggested 
by the plainti!! in evidence that there may well be 
anot~er rig~t-o!-way north of the.t now claimed by the 
de!endant and that this is the right-of-way which should 
oe asserted by the dete~dant and not the :~e which lies 
over the plainti!!'s propert7 on its northern side. 

With regard to the costs of repairing the fence, 
I re!er to the evidence of Hr. Earl Car.field, who described 
its construction by l:limael!, sayi~ that he followed the 
surveyor's stakes, tb.at is, I·:r. J.D. McKenzie, and that 
he constructed a !ence along the line set by the stake 
markings. Be was asked if the fence were torn down and 
had to be replaced along the area approximately 90 feet, 
whether he couJ.d give ar. esti=~~e of what it would cost 
to repair and he presented a slip st-'Wi.ng a..~ estimate of 
582.40. 

Ytr. Finley testified that his mother-in-law, 
Mrs. Dorothy Martin, purchased tb.e pr~perty in 1944, that 
is, the main part o! 1 t; then in 1955, her husband, Hr. 
Gerald P. Hartin, purchased froa l1r. John T. Cruicksb.ar.ks 
a lot to the north, whic~ is referred to on the plan on 
file as Lot No. 24 w~.ich is on the western side of what 
is shown as Marine Drive and some distance west of the 
Sutherland property. Mrs. F1r.l.ey, the plaintiff, pur-
chased Mrs. Dorothy Me.rti~'s property, together with the 
interest of Mr. Gerald P. Martin in the other lot early 
in 1966. Mr. Finley was familiar With the property as 
far back as 1945. He he.d lived continuousl7 in Halifax 
since 1945 and had occasion to visit the Martin property 
over the years veey freq'..le~tly. J.ct-"181.ly he and his wife 
lived on the propert7 for one sw:mer in the early fi!ties. 
Since 1965 they have occupied the la~d an~ the dwelling 
thereon. He was sh~ the pla~, wa.ich had been prepared 
by Mr. ~c[en.zie, the surreycr, indicating .the northern 
line ot the pro~erty o! the plaintiff. fie said that tb.e 
garage shown on tilat plan was in the same position in 1944 and 
194, as it is now, as was also a m:iall shed shown en the 
plan. Re described the stone wall north of the garage and 
shed. There was a high stone wall with a few trees grow-
ing al.one its top, but to the south of it, it had been 
landscaped and was part of the lawn ot the plaintiff's 
property, and this wall existed in 1944 and 1945 a.nd has 
not char.ged over the years. He also identi!ied the gate 
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poets near the School Road on the western end of the 
property, aa the two gate posts at the entrance. These 
also enated in 1944. fhe northern boundary o! the turn­
inc area ~t the entrance just east o! the gates !ollowa 
the delineation ot a wall, which is also shown on the plan. 
Be denied that there was a.eything on the ground conforming 
with a green line, which is shown on the ·first exhibit 
tendered through Mr. J.D. McKenzie by the plainti!!. nus 
green line runs directly west trc:m the pr~perty o! the 
defendant out to the School Road and pt:..rports to repre­
sent the right-o!-way claimed by the de!enda.~t. Mr. 
Pinley eaid the.t there ws nothing on the ground con!orm­
ing w1 th that line, but he did suggest there was a path 
north ot this line which seemed to so over what was 
re!erred to as Lot 24, that is the northerr. portion o! 
Lot 24, running west from Y1&rine Drive &CIQe distance. Lot 
24 ia the piece o! land which was purchased in 1955 by 
Mr. Martin !rec John T. Cruickshank. Mr. Finley described 
it thusa 

"A. Well, there is a path tl:at aeecs to 
start at about the northeast corner 
cf lot (24) and it is 1omewhat wind­
ing, it moves o!! in a westerly direc­
tion, and then appears to move 
northerly and becomes rather hard to 
tallow !roe there, it'1 quite de!in­
itely de!ined !or a !air, quite a 
distance in !rem t~e northeast corner. 

~. Yes. And i~ the vicinity o! that path 
on lot (24), what, 1! anytl:.ing, can you 
tell me about the location o! a cer­
tain water tank1 

A. There's a water ta!llc - !airlt high 
ground there - but it' s , I think it' s 
on the - oh, withi~ 5 or lC feet o! it. 

Q. or the path? 

4. Right. 

Q. How long has that water tank been 
there, do you know? 

A • Actually, it's as long as I remember." 
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I should say at this pci~t tr.at Er. McKenzie tendered 
three plana. ?he !irst o~e is the or.e to which I have 
ref erred shOWi!lg the green area marking the sug5ested 
position p! tile alleged rig~t-c!-way. The northern part 
o! this area shown in red is what Mr. McKenzie considered 
the actual northern bau.ndary of the Fi:lley property, that 
is, the northern boundary for our purposes would include 
the southern boundary of t:e so-called Lot 24 which was 
purcha3ed later. He also produced Exhibit P/2 in whicc 
he ahowed a blue area filled ic i~ a oosition similar to 
that Of the green. F.e said tr.J!.t the norther~ cargin Of 
the blue area was the most ncrt!!erly pcsi tion that he con­
sidered possible for that bau!:.dary line and the bl~e would 
represent a siz !~ot strip to tee aoutb - e six toot 
right-o!-war along that bOU!:.da~· li~e. In other respects 
Exhibit P/2 was the aatle as E:chijit P/1. :te put in a 
third plan, P/,, which he said we.s basically the same and 
here there was an area col~red yellow, the northern line 
thereo! bei~ tl:.e cost sou.the1·1~· lace. ti on h.e could con­
sider possible for this r.=rther~ bcundary line of the 
plaintiff's property. ~e ~'ell ow re!)rescnted the six foot 
a trip south cf sucll botu:.de.tj· line. 

Examination of t~ese olar.s shows a~ encroachcent 
on the southern portion cf t~e iree~ strip on ?/1 by the 
shed, a alight encroachmer.t, andavery substantial encroach­
ment by the corner o! the garage. It does r.ot show an 
encroachment on the blue li~e b~ t~e shed or the garage, 
and, of course, P/3 shows a ouch greater encroachl:lent by 
both shed and garage on t~e yellow one. On the blue, 
where shed nnd ~raga do net appear as encroaci:li!'lg, the 
wall definitely does. 

Mr. Finley was asked whether during the course 
of bis familiarity With the pr~pe~ty since 1944, what, if 
a!'lYthi!'l&, ho could say ab01:.t anyone other than a ~est 
using the area marked green on t~e first Exhibit P/1 as a 
walkway or carriageway or r~ad for mctor ·•.rahicles? His 
answer was: 

"A. Well, no one possiblf could because 
it involved going over, well, unless 
they were cliJ:lbina up and down walls. 
It certainly couldn't be used as a 
pathway. 11 

And he had aeen no one use t~at area marked green since he 
bad become familiar with the property. So, also, as to the 
yellow portion on P/3 and the blue portion on P/2. 
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Sa:e pcotogr~p~s were e.cbitted o! the path whict 
was evident, at least !or sa.ie distance, across L~t 24, 
and also pict"..ll'es oi t=e sto~e walls in the area o! the 
alleged right-of-way, a~d at least one photograpc indicat­
in& the water tar.le to whic~ he was referred. He described 
the ~rrain as being roug=.. 

Mr. Finley did sa1 tta~ when crossino other 
portions o! his propert-;, pen:U.ssion was 6).ven some tioe 
ag::> to one of ru-. Sutherland's solicitors to bring in a 
furnace acroes the lot, tea~ would be going !r:c the sout~ 
gate on the southern bou.~dary of the main proper~y right 
through the plaiotif!'s prope~~7 over t~ that of the 
de!ende.nt. 

nie actual s~rvey was described in evidence by 
Mr. J. D. McKe?l%ie, the provincie.l lartd su:rvoyor. He 
ir."troduced the plar. P/1 to whic~ I have alree.d; referred. 
He had no di!!iculty findi:i.s ~~c s~uther~ bour.dary line 
of the property !roe tlle r:o::.ime!':.ts and tile descriptior..s. 
He !ixed the norther~ bour.dary line as ehow:i on tha pla~ 

20 P/l, but he did say that it was possible that the original 
boundary line by deed descripti~n might be sliGhtly north 
of this, particularly o~t near its western partier., that 
is, at the southeast corner of the lot !or.nerl7 o! William 
Hertnett now Charles Sta!ford, because t~ere was a short­
a~e in width across t~a property !ra:tJ. the northern boundar-J 
tc the . souther~ bound~ry of sa:e seven or eight feet, 

30 

4.0 

As to the variati~n of the northern line or the 
differential north or sou'th, l~. I1cltenzie ra!erred to what 
lir. Milgate found be.clc i11 1925 near the western area of 
the lot, which would be on t~e southern side o! the Willi~ 
Hartnett property. There is a wall there, and Hr. McKenzie 
said he believed that t~e wall that Mr. Milgate found at 
that time was ~orth probabl; as much as seven or eight 
!eat of its ~resent locatic~, w'-...ich he said wOlll.d give 
the total width acr·:iss t!le property appro:"imately in 
aareement With the Al:los Sl&Ubhe~~hite deed description. 
Mr. McKenzie said it was n'Jw se~en or eight feet short. 
Then this eVidenca appears at p. 15: 

"Q. 

A. 

Then, it you move north 7 or 8 feet, 
then that's a ma.!imum that you could 
go to find this right-ot-we.y - the 
n~rtherr. boundary, I am aorry 

That's the furtherest north portion 
that I believe possible for that 
bou.ndary line. 
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Q. Yes. Wh:; 

A. 7 or 8 !eet nort~ of the position that 
I have shown on t~e pla..~ at that point. 

Mr. Justice Coffin 

Do you say you tti!'lk the stor.e wall 
cha!'lges(d) positio::s, t!:e ~·1all itself? 

A. Yes, I believe tb.a t 1 t d!.d. :r 

At page 16, he was es~ed this question: 

"Q. Hr. McKe!lZie, wl:y did you choose on the 
plan in !rout o! you, ttelocation !or 
that nortcern boUllde.ry th.at you did 
choose? 

A. Well, partly beca~se I was instr~cted 
by Mrs. ?i!lJ.ey i:i caoe ot any doubt 
that tv decide er.yt!lillJ that I he.d any 
doubt a~ou.t as &gains~ herself, that is, 
to take the position o! giving the 
abutting owner the benefit of any doubt, 
mostly for that reason." 

20 He then described his ~~its P/ 2 and P/3, which I have 
already Qentioned. Ee cacie back to the !act that P/1 is 
where he put down the boundary where he believed it was 
the proper location. 

He did describe a so-called tow-path running 
along the water that would pass along the eastern aide of 
the property and coctinued as !ar as Mr. McKenzie knew, 
to the northern ~ou.ndar/ of the Saragua7 Qlub property. 
This right-of-waj· or tow-pe.th was !or waU:ing purposes 
only and is used al.cost as a public right-of-way !or 

30 walld.~. 

Mr. McKen.zie was than asked to describe the 
area which he had outlined in green, that is the area o! 
alleged right-of-way on his first pla:i P/1. He said there 
were trees a.z:.d boulders on part of it. !he area between 
the red line on the plan and the stone wall was graded 
and occupied by the Pinley property. The stone wall is 
approXime.tely ei&ht !eet high and is north of the shed, 
then it runs in a westerly direction aoQe distance beyond 
the shed show:1 on the property and then seews to tall away 

. . .... .. 
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to the scut~ a=ross the nortte~~ li~e of tbe Fi!ll.ey 
proper~/, at the same t~e tapering d~wn. in height. Mr. 
McKe!'lZie identified the shed ar.d the garage on the property. 
He stated that there were trees alo~ the area outlined i~ 
green. They were fairly large trees, acme ot them were, 
out not exceptionally large. He said the bi&gest would be 
12, possibly 14 inches, hardwood trees. Two or three of 
them would be at least 40 or 50 years old a~d they were 
generally along the whole rig!l't-o!-wa.y. :ie ea.id there 
would be trees definitelJ along the western e~d of the 
eig~t foot wall. There was a very steep grade !roe the 
Sutherland lot up to the garage and the area west o! the 
wall to the !OUtheast corner of the Hartnett property, 
which is generally in the westerr .. portior.. of tl:e alleged 
right-ct-way. Ra did not believe it had been cleared, 
the ground was ver7 roug!:., there were good sized boulders 
in there. He could not be certain that any of the large 
older trees were as far soui:h as that ;rellow area on P/3. 
With regard to P/ 2, the blue erea, everythine south of the 
wall had been leadscaped ar.d was level and imoediatel7 
r.orth are trees. On the western portion aGai~ there are 
trees and the ground is r~~g~ . Generally, wr.ichever 
Ex!li bit you take , usi~ the col our again, whether it is 
tile blue, the green or tC.e yellow, he said there was no 
clearly de!ined path at all. It was verf difficult to 
travel on foot due to the wall ar.d tbe rough ground and 
trees. 

He then referred to the old road which he found 
north of the area on the so-called Lot 24. It was a 
narrow old road which has had some constructior. work done 
on it, and he showed 1 t marked on his plan ni.'"l.."ling !ram 
the northern portion o! the Gerald Martin piece o! property, 
the Lot 24, !rem Ms.rine Drive in a westerly d.1:-ection 
aloDg the northern porticr. of Lot 24 alz:ost to its wester~ 
boundar1 and there to the southern boundary o! the lot 
shown on the plan as Lot D. Frca that point it could not 
be followed becaase there was a f ounda tio.~ up there and 
there has been later sane building, both on the Hartnett 
pr~perty a.J:d Lot D. It does not appear again until you 
get over to School Road. Y~. McKenzie further identified 
photographs o! the area lookin& westerly, the area of 
this road. 

Mr. McKenzie was also asked 1! he bad been over 
tbe ground north o! Lot 2, that is north o! the Sutherland 
property, al.most between Marine Drive and the Ar.n - Marine 
Drive on the west and tbe A.rm on the east. He was asked 
if there was a possibility of taking a car, or a person 
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walking ove:- that area.. His reply was th.at there would 
be no dif!icul ty about walking. ~ere was another old 
house north of the d".lelling ahowr. on the Sutherland 
property and !rem that house the ground had been apparent­
ly graded and landscaped to sane extent. The path could 
be built much more easily on the land to the north o! tb.is 
Lot 2 because of the contours o! ~he roBd. It had been 
roughly graded and there was no steep grade pr~ceeding 
northward1y. He said you could cor.str~ct a road. 

" 

Q. 

A.. 

Q. 

A. 

Q. 

A. 

tt.ere is another road cezing do;.n:. !rCl!l 
the scutl:. boundary ot the !oxmer Sir 
San!ord ?lemin& property, which is the 
Dinale ~roperty, c :x!ing down and running 
alonJ t_e north bo~daey of the Lynch 
property, comes southwardly and then 
tur:is and runs eastwardl:;. 

Yes. 

I believe the portion tha.t turns and 
rWlS eastwardly is a private r13ht-o!­
way. I em not certain &oout the portion 
coming southeastwardly. 

There is a possibility of travellin& 
aloDG tl1a-: way? 

Yes. 

would there be? 

It's the way that, in p&rt, that the 
road is, the road into the Lynch prop­
erty • ., 

On cross examine. ti or.. he was asked if he had 
aatia!ied himself as to the true location ot the northern 
bound.arr between the property, ar.d he said that as much 
property as Mrs. l'inley could de!il:litel7 hold without any 
que1tion to his mind ot aanebody to the north claiming 
poaaessory title or claiming the boundaey in a turther 
south poei ti on or mald.ng any cl&ic. He could not tind 
&Jl1 evidence o! poseeasion ot lands eauth o! the wall by 
persons north of the wall. Mr. McKenzie was asked thia 
question: 

"Q. Now, with respect to the road, which you 
say runs thraugh block ( 24) and block ( 15) 
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towards Kirk Road, :iow would you tell 
us the condi ti1J::. of this at the present 
time? 

A. It's unobstr~cted !ran, it's narrow to 
start wit~, I believe too narrow !or a 
motor vehicle, a cert, could be used by 
a cart, and it's ~cbstructed and quite 
smooth free ~Ie.ri~e Drive westerly !or, 
I judge 300 !eet or so or core, then it 
appears to ~J.rn t= the right a:id go up 
to the nortll, and there are obstructions 
where it does the~, there's an old 
f~undation up thert &!ld I didn't attecpt 
to follow 1 t up t:U-::rugh there; by stand-
1!16 where it ~J.r~s ~ort~ and looking, I 
could not see where it continued, I 
didn't go up and eX!.Dline the ground any 
!urther. 11 

The reason I mention tt:!.s nortuerly road so 
o!te::. is that thare is a auggestio:i rtel:".ing through the 
case made by the plainti£!, th~t altho~gt the defendant 
had no right-o!-wa.y in the area o! the fence which he 
tore down which is tae right-of-\-12.j he actually claimed, 
he may have soce rights over this so-called northerly 
right-o!-wa.y ~l;Uch_appears, at least partially appears, 
r.J:".."li!lg through "'the !lCtrtlier:i porti~n o! L.::t 24 which was 
the Gerald Hartin lot. 

i'"llowing Hr. McKenzie's survey, Mr. Charles 
Dunn, provincial land surveyor, took the in!on:iation pro­
vided by ?:Lr. McKonzie and shown on P/1, re!erred. to the 
monuDents and he eat the line, marked it With hal.f' a 
doze: stakes between the monume~t and towards the water 
a!ld 1".arine Drive. 

Mr. Clyde Williaci North went to work ror J)r. 
Mathers at the e11d of the first world war. He identified 
the ston& wall north of the shed, and said that vhen ha 
wae there maey years ago that stone wall was there at that 
time. .!t that ti.me Dr. ?lathers gained access to his 
property from the eoutil, going down the School Road and 
goin& in the position of the property just south of the 
garage, then drove across the driveway where the lawn now 
is, goilli on the southertUDost part Q! the property and. 
then across the front. In those days, he said, the wall 
came right around and ran right past the driveway that is 
there now. He said that wa,3 all atone wall across there. 
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You could not drive do\·~ tl:roug~ the gates to the west i.:l 
those days beca~se there was a wall across. '.ale shed was 
built in 1918 or 1919 and it was as Mr. North saw it just 
before the: trial in the se.:ie location as it was in 1919, 
when it was used as a~ icehouse. The garage itself was 
approXimately in the same l~catior. although it has been 
~~rned. In those days the doors were facing southerly 
and now they are !acing west. 

He did not k..~ow of ac7 other paths except the 
northerly one to wh.ic~ we have It3.de reference, which he 
remembered, but he did not reall/ know where it came out. 

" • • • it wer.:t dow:-. pas-: the garage an]W8y, 
dO'.m there scmewhere, I coul.dn' t tell you." 

There was another pe.th but it ran north and south and was 
used by Mrs. Innes w~o- lived north ot the property and by 
no one else. That is tae first path he mer.t~oned. He 
reiterated there was a path and he had walked on it quite 
o!ten himself a..-:d saw o~l:.er peo~le wallC1?1J on it. It 
would be north of the st~ne wall about ten feet, but it 
varied. He aaid there was a ta=tlc on the path. He went 
past the tank qUite ofte~. The tank, ~a-. North said, was 
approXimately in the saz:e location it was whe~ he knew it. 

Mr. Stanley Parsons became familiar With the 
plaintiff's property i~ 194;. He verified the position of 
both the garage a:d the seed as shown on the plan P/1. He 
also verified the gate pests as well as the wall just 
north of the gate post3, ar.d the second wall, northerly 
ag~in, to which ve have already referred. lie aleo veri• 
!ied the position of the wall w!:Uch I have mentioned north 
of the shed. He further said t!:.at back of the wall near 
the water tank there was a path t!lat led down toward the 
A~. It went e&st and west and was used by pedestrians 
walkin& down to the Ar.il. Tae area shaded in green on P/3, 
he said, had never bee4 u~ed as a path. The terrain was 
partially tbrough rock. Se was referred to the area in 
blue on P/2. He had no cowled&e of anyone ever usill& the 
blue strip on P/2, nor tile yellow strip on P/3. He onlf 
knew of one other patt to the north, in the northern area. 
Mr. Parsons said that there would be di!ficul ty in getting 
around the northwestern tip o! the garage. He could re­
call between the corner of the garage and the wall there 
were trees and one could hardly get a wheelbarrow tbrough 
with any eese. It was di!!icult. In between, he said, 
right in tha back of the garage, there was a lot of rubbish 
and debris, and there was never a path there other than 
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that which they used to wheel a wheelbarrow to carry out 
the dead !oliage and so on to make a compost heap. 

"A. Well, there were rocks, there was rock, 
plus trees, plus wild bush. This was 
the reason !or the di!!icul ty." 

Mr. Ernest Jollimore grew up as a boy north of 
the Lynch property. It was just north o! the lands in 
question. He !alt he had been familiar with the Finley 
property !ran 1926. He verified the position of the shed 
and the garage, and he was re!erred to the path that had 
been mentioned in Mr. Parson's evidence. He said tnat it 
was directly opposite bie lot. Eis lot 11 shown as Lot 3 
marked "Roy Jollimore" and is just north o! the garage. 
Prem the northwesterly corner o! hia lot the path ra.n 
westerly. He was asked where it went. Ria answer was: 

"A.. It would coca out near the - well, 
formerly, it was the Slaughel'!Wl:.ite 
property and now it belongs to 
Hart~e~t, I believe. 

Q. Yes. 

.A.. A.:::ld then it extends beyond the Hart-
nett home to I·iu.rre.nt. 

Q • To Murrant. 

.A.. On Kirk Boad. 

Q. Can you designate 
n 

••••• 

He then went on to sa1 the Murrant home was for­
merly the Puttner property, and that is sr.~ on the plan 
at the moat northwesterly angle on the eastern aide of 
School Road. ~e path came out that way. the eastern end 
now ends at Marine Drive, but he believed it formerly 
carried on beyond his property towards the Lynch bane down 
the h:i.11. It had only been uaed by the gard.ec.er o! vb.at 
is now the Lynch property, and is not used at the present 
time. Nor had it been used since 1955. Be reiterated 
that the areas shown on the various plans marked in colour 
were not used as a pathway or a wa.1 for motor vehicles. 
1!he shore path along the ahore of the .Am ran !ran the 
Parr;r to the Saraguay. He admitted on cross examination 
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by Mr. Bryson that his house was immediately north of the 
alleged right-of-way. Re was questioned as tallows 1 

''~. How do 1ou feel about that, make any 
ditf'erence whether there is a right­
o!-way there or not? 

J.. Oh, wall 

Q. Do you want one? 

J.. Not particu.larly." 

Mr. Walter Gal.ton, a brother-in-law ot Mr. 
10 Parsons, 11Vi!l& on the property since 1950 as caretaker, 

described the position of the water tank and said that it 
had been moved last Fall a little just to put a tounda­
tion in, but it was not in the road by any means. Neither 
the shed nor the garage nor the gate poets had changed 
si~ce he had been there. He said there was a path north 
of' the water tank. He had not seen •ntone using it. ne 
ISM no one using the coloured areas on the various plans 
P/1, P/2 and P/3. He did re!er to certain oil deliveries 
ma.de tram the south aide o! the property and he aaid tha~ 

20 they used to came to see him every time. Mr. Martin made 
that agreement tor them to deliver oil thrOUJh his property 
and ttey used to come to 1ee b.icl to give them the orders 
to go and do ao. 

1".rs. Finley, the plaintif ! , became tal!U.liar w1 th 
the property in 1944. Between 1944 and 1966 she lived 
there !or a.n entire aummer and parts o! others. To her 
knowledge there had not been any chaZJ&e in the location o! 
the garage or the shed or any o! the walls tor that 
period. She did think that Mr. Jollimore had built a wall 

30 on his property adjacent but no walls had been ch&JlSed on 
her property nor had the gate posts. She was reterred to 
the green area on Exhibit P/1 and asked if she had ever 
observed anyone walk along that area and she replied that 
it would be impoaeible to travel over the area ~ecauae it 
would be neceeear,y to carr,r a ladder to 1cale the wall. 
The 1ame thing applied to the area ahaded in blue on P/2 
and in 1all ow on P/', particularl1 on P/' which would be 
more di!!icclt because the buildin& goes completely acroas. 
She was ref erring there to the garage. 

40 On cross exs.mination ehe stated that she had no 
knowledge of any discussion o! tb.e right-at-way v.1. thin her 
family prior to 1960. She was aaked i! any obstruction to 

.-
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the right-o!-way in a ge~eral se~se had bee~ made by mem­
bers of her family since 1944. Her answer: 

11.A.. : made by members o! my !amily. Well, 
I feel that I couldn't answer that, 
Mr. !ryson, because I never realized 
that anyone considered there wa.1 a 
right-of-way o~ any particular spot, 
until Mr. Sutherland became inter­
ested in his property. .And I doubt 
i! anyo.c.e would obstruct sanetb.ing 
they didn't thi!llc was there, that was 
woodland. 

Q. I see. So there was (not) any e!!ort 
to block it, the~, by any members o! 
your !amily? 

A. I doubt it. I !eel I can't say for 
certain what previous owners did, but 
not to my ~owladge. It wasn't dis­
cussed with me. 

Q. Do you know 1! there had ever been any 
discussions w1 th Hr. Sutherle.nd by 
members o! your family concernin& the 
right-o!-way'? 

A. I know that Mr. Sutherland, a!ter he 
bought the property, I believe i~ 1963 
al though he could verify that, came to 
see my father to discuss the buildin& 
o! a road across the edge o! the prop­
erty at 10 ltirk Road. My !ather le!t 
the country in 1964 and e.t that time 
was most distressed, I believe, to 
!ind that Mr. &ltherland assumed that 
he could go a.!lead with this idea o! 
his, and told me under no circw:tstancea 
hed he agreed to l!luch a thing. ~e 
property at that time was, of course, 
part o! my mother's estate anyway, 
dad at no time, I believe, owned the 
property." 

The defendant, ~!r. Harold J. Sutherland, aaid 
that he bad lived on the property since 1963 and he pur­
cha11ed !rem Mr. Marshall a lot o! land, th• house, plus 
a right-o!-way out thro\l&h the Finley property, together 
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with the right-o!-way along the shore. He had no other 
means o! access to his property. He usuall1 reaches it by 
the footpath and he described the di!!iculties he encount­
ered in do~ng so, particularly L'l the winter weather when 
it was icy. In the summer he had to use a wheelbarrow tor 
hi• groceries, all of which makes living in the houae very 
uncan!ortable. He was referred to his Deed and asked to 
read the last parasraph, as ! ollows: 

".A.. A..'lD !or the consideration atoresaid 
the Grs..?:tors grar.t, quit, release and 
quit cla im unt u tb.e Grantee, his heirs 
and assigns all their right, title and 
intereet in that easement appurtenant to 
the said lands !or person.a animals and 
vehicles over that ex1stin& foot path 
aase~e~t or p-c.blic right-o~-way !ram 
the norther~ boundary o! the said lands 
to the s o~thern boundary o~ Milton 
Drive (30-call ed ) and over it to the 
Dingle Road ( s o-called ) !or the usa o! 
the Grg~tee, hi s heirs and assigns !or 
all purpos es at all ti.mes o! the day or 
night." 

He !irst thc•J gh t this referred to the right-of­
way over the Finley pr Jpertj·. He wa~ questioned on this 
again and indicated h.! ~ conclusi~n that it was a footpath. 
He identi!ied tte a~ad ~ d areas on the plans in evidence as 
his right-of-way. He s tated that he had al.ready taken out 
raspberr.r bushes and ~rees there!ran in the area between 

30 the l'inley gare.ge and his own dwellill6• Ee further said 
that he had wal£9d ova:- the right-of-way sometimes with 
Mr. Gerald Mart '.. n ave :- the length o! it, and 11cmet1mee 
onl1 partially over i · . Ri.s opi!lion was that it could be 
developed by tte us~ : ! a tractor or bulldozer. He did 
not tlU.nlc the ~levati c ~ would be as 1teep as Park Bill 
DriTe which, !le sai j, was used as a cOWl~i road. To walk 
the .tull lengtt ol it he would wlk right !rem his house 
up to the Scho~l loa~ . Th.era was eCllle evidence that after 
consultation Vit h Mr. Martin. he had employed a surveyor, 
Mr. Servant, t o drs"" l plar. to be approved by the County 
PlamU.ng Board e.hovt r...; a lat of land on Marine Drive 
approximately 20 x 60 . The plan 'lire! approved by the 
County Pl&nni~ Boe rd but not executed. 

On croee' ex'Ullina ti on he was again referred to 
the right-of-way vh1 : r1 ha des cribed as the tow-path and 
it was suggest ~ 1 to t lil1 that the further easement had 

·- .. ... . . 
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With the right-of-way along the shore. He had no other 
means o! access to his property. He uaual.11 reaches it by 
the footpath and he described the difficulties he encount­
ered in do~ng 10, particularly 1.n the winter weather when 
it w.a icy. In the summer he had to uae a wheelbarrow for 
hi• groceries, all o! which makes liVi.ng in the houae veey 
u.ncc:m!ortable. He was referred to his Deed and asked to 
read the last paragraph, aa !allows: 

"A. A.'n> !or the consideration aforesaid 
the Graz:.tors gra~t, quit, release and 
quit claim unt1J tb.e Grantee, his heirs 
and assigns all their right, title and 
interest in that eaaeme~t appurtena.nt to 
the aaid lands tor persona animals and 
vehicles over that existing toot path 
ease~e~t or public right-ct-way from 
the northern boundary of the said lands 
to the southern boundary o! Mil ton 
Drive (so-called ) and over it to the 
Dingle Road (so-called) !or the use of 
the Grantee, his heirs and assig:is !or 
all purposes at all times o! the day or 
night." 

He !irst thought this re!erred to the right-of­
way over the Finley propert;;. lie was questioned on this 
again and indicated his conclusion that 1 t was a !ootpath. 
He identified the shaded areas on the plans in evidence as 
bis right-of-way . He stated that he had already taken out 
raapberry bushes and trees theretrcm in the area between 
the Jinley garage and his avn dwell.1116. Ee !urther said 
that he had. walked over the right-of-way sometimes W1. th 
Mr. G.ral.d MartiJl over the leng~ o! it, and scmetimes 
only partially over it. Bia opi!lion waa that it could be 
developed by the use of a tractor or bulldozer. He did 
not think the elevation would be as steep as Park Hill 
DriV'e which, !le said, was used as a county road. to walk 
the tul.l length o! it ha would walk right !ran his houae 
up to the School load. There was aane evidence that attar 
consultation with Mr. Martin he had employ1d a surveyor, 
Mr. Servant, to draw a plan to be approved by the County 
PlamU.na Board showing a lot of land on Marine Drive 
approx:lmately 20 x 60. ~· plan waa approved b1 the 
Count1 Pl•nn1 n& Board but not executed. 

On croiul examination he was again re!erred to 
the right-of-war vhich he described as the tow-path and 
it waa augaested to him that the further easement had 
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nothinc to do With the tow-path but really was an easement 
over the !qnch property per.ni tting ~ to drive a vehicle 
over the L,Jnch property out to Hilton Drive and out to the 
Dingle Road. nus, he said, had never been brought to his 
attention. 

"Q. Yes. But wouldn't - I take it it would 
be !airly ee.sy to construct a roadway 
!or motor vehicles leading !r~ the 
Lynch driveway, !irst leading easterly 
towards the .Ar.n a~d the~ southerly to­
wards yaur property, there wouldn't be 
much dif!icul ty !rem the physical point 
of view o! doine that? 

A. I have never explored the property in 
there so I wouldn't have er.y idea o! 
how much. 

Q. I see. Bu.t you have looked at the Lynch 
property , you bow whe.t it's lilce? 

... ' . 
Q. Would it not be possible to put in a 

road leadilli !rem the driveway into 
the Lynch house, extend it about 20 
feet to the east, that is, towards the 
A.rm, and then extend that road south­
erly towards yau.r property about 50 
feet, and you wouJ.d be on your property 
50 or 100 !eet? 

A. Well, all thiIJiS are possible, but 

Q. ill right. The Lynch property is on 
about the same level as your property 
is located, is it not? 

A. Yes. 

• •••• 

Q. In fact it' 1 really open ground between 
the Lynch property and your property, 
it'a really, between their house and 
your hou11, it 1 s just an open apace• 
vhich ia fairly level? 

A. Yes. 
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Q. Yes. And how !ar would it be !ran your 
house to the Ly'?!c~ house? 

-'· Ch, 150 !eet. •1 

He was turther cross exacined about the walks 
which he took and asked !low he dealt with the wall. His 
reply was that he skirted the we.U, he did not climb 
over 1 t. ~ere was a curve 1.!l tb.e wall &ild he toll owed 
1 t &nd went around it. fbat would 1?1.ean that he would go 
around it, I take it, to the north , which on the plan 
would appear to encroact oc tte Jollimore property and 
also on what has been referred to a.s the Gerald Martin 
property, that is, Lot 24. 

'Elis question o! the re!erence to vehicles in 
wha.t Mr. Sutherland telt was a tow-path was dealt with by 
Mr. Geoffrey James Marshall in hi3 evidence. He was asked 
to explain it and he said: 

"Yes. Inam~ch as we tad on occasion fol­
lowed that route by mear.s of, With a 
vehicle, and inasmuch as if such use were 

20 continued for a au!!icient length o! time 
by occupiers or owners of what is now the 
Sutherland property, e right would then be 
acquired, and on advice ~!my solicitor, 
this paragraph was added for whe.t little 
it might be worth. 11 

Hs had already se.id that in usin& the tow-path 
he had on occasion !ollowed it with the acquiescence o! 
those who then owned the Lynch property with a motor 
vehicle, but the trespassers began to use it and park 

30 cars on ~.r. Lynch's lawn ao that ~.r. Lynch blocked the 
access of vehicles by putting posts acrosa the entrance 
to the tow-path. He stated that he knew aa a !act that 
t~e description wtich had been previously put in evidence 
was really a description o! the tow-path. 

As to the right-of-way in dispute, he said the 
Deed ga.ve the right to build a carriage road starting at 
a point three feet sou.th to the northwest corner o! the 
property and extending westerly and !ollcndng the !am 
road ot Jmoa Slaughenwb.1 te to the main road. He him1elf, 

40 he said, gained acce11 to the property acroaa the lande 
!011111rly o! Captain CruJ.cksbanlts and latterly Mr. Lynch's. 
He did say that he had gone th!"ough the so-called right-ot­
vay in dispute, acmetimes part wc.1 to try to get acme idea 

. -·- · 
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o! the !easioili~/ that m:ig~t atter.d constructing a carri­
age road. He formed the opinion that it would be aamewt.at 
expensive but it could be done. Ee did see some evidence 
o! righta~!-way leading !ran the Sutherland property and 
the rear portion, approx:imately 20 feet. To the westward 
o! the house near the southern bau.n.dary there were acme 
gr9.!!1 te steps. the first and lowest 1tep la7 rau&hJ.y 
north and south, parallel to the house. The atepa curved 
to the southward toward the bou."ldary and terminated a few 
!eet !ran the bou.ndary a~d all:ost directly opposite the 
e!'ld o! the road. 

"•••••which at tC.e.t time ran across the 
Martin property to the eastward o! the 
house and tur!led up O!l the - along the 
south side o! the house." 

He was asked 1! he saw any evidence of usage o! 
this right-o!-wa7. He said be saw no acts o! obstruction 
t!:.rougb the so-called ri~t-of-way, but it did appear that 
the Ma~tin garage encroac:ed on it. As ta deliveries to 
his house, tor the most pe.r~ t~ey were taken by b.1.msel! i= 
a packed bask~t or wheelbarrow or toboggan, and oil deliver­
ies came through the Marti:1 driveway, through the Martin 
property, a~d the truck would come down until it reached 
a point at the garage, that would be the Martin garage, and 
then there would be a long bQse to the house. This was 
over the Martins • normal driveway. He agreed that these 
oil del1veries were With the expressed permission o! the 
~.artins. He further agreed that he was allowed occasion­
ally to drive his car across the Lynch property to his 
house. 

"Q. Well, what were 101.1 giving to Mr. 
SUtherl11.nd, then, in P-20, what k:ind 
of rights were you g1 ving to hiz:l? 

A. Only what I have already stated. I 
can't make it any clearer, I think. 
Veey nebulous and hypothetical rights." 

Despite the !act that the tow roe.d ha.d been used 
only, tor many years, !or foot passeJliers, he still in­
sisted that that waa the road referred to in the deacrip­
ti on in the Deed. Be vaa asked a bout the other road 
which was mentioned in evidence over Lot 24, and 1aid that 
he had walked through there and there was e ane eVidence 
that there mifJht, at sa:e time in the past, have been acme 
sort o! a road there and since grown up. Be was asked on 
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cross examination: 

"9· I take it that even on those other 
occasions when you did not !ollow this 
road that is outlined in pencil o~ lot 
( 24 ) , you didn ' t jw:ip over the walls? 
or anything like that, did yau'! 

A. ?!ot that I recemoer o!. 

Q. Ycu would recall sametb.i~g like that? 

A. I t!Ur.Jc ! should recall that and I don't 
remember doing 1 t." 

Mr. Ronald Wallace re!erred to a right-of-way 
which led !roe the beck o! b.is property t~ a road aa?te­
where. He wa.s vague abaut its direction and he could not 
locate it accurately. Se did ir.dicate that it went through 
the ao-called green line or. P/ 1. He did not ha~e any 
occasion to use it and his provisior.a u~~e.lly ce.me across 
the public walkway. He could bring his ce.r across With 
the permission o! Captain Cruicksha.nlcs on the north. He 
did have an arrangement with Mr. Gerald Martin to bring 

20 oil t!lrough his property to his garage. 

Mr. Joh!l Hussey remembered people walking !rom 
what he referred to as the Reynolds' house which is the 
Sutherland house, down to the Amoe Slaughe:iwhite property. 
The two Slaughenwhite fa.cilies lived there and they did 
work a.nd visited the Reynolds. They came down th.rough the 
woods, behind the garage, parallelin& the stone wall to the 
south. 

"A. To the south.. To the eoi:.th o! one wall 
and north o! the other wall. It would 
'oe north of the wall wb.ic~ is now the 
south bou.~dar/ of the Sutherla.~d proper­
ty, and the~ when you came to the top 
of the bill, there waa acme atone walls 
up there, and !ran the garage on, there 
waa alwa:rs contusion in my mind where 
the right-of-way vent, whether it went 
straight up the Mathers' property or 
whether it meandered th.rough the woods 
out to the School Road." 

40 Mr. Reynolds had, he said, indicated a right-o!-
way "up the hill towards the Martin garage". On cross 

-·---
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examination he was referred to the other rtght-o.t-way 
through Lot 24, mentioned by Mr. Ucltenzie. He said that 
when they were cc:ming dawn !row the Slaugl:lenwhi te houses 
they w~d toll ow, as he expressed it, "they came down, I 
would aaaume, in this line down here in green, down illto 
here". Re was pressed as to vhether it wa1 in !act using 
the more northerly right-ot-wa7, because the other right­
ot-way was covered With trees and bushes, and he said: 

"A. Actually, the rig~t-o!-way on the 
Finley property was terminated, I 
had no idea where it went !rem the 
garage, I had an opinion that the 
garage encroached on the right-o:t­
way; and !ra:i here on I wain' t clear 
how you got !ram here to School Road • 

Q. Yes. !lo, but what I am asld.n; you 
about is wt.at you eay. And all I 
am aUJgesti:ig to you is that there 
wa1 a path, which is north o! the 
area you are indicating, that people 
can easily pass back and !orth. 

A. Ch, yes. 

Q. And tha.t what you say these people 
walking on was, I suggest to you, 
this well de!ined path. 

J.. Well, actual~, the houses were here 
and handier this wall they had to go 
that wa7 to get to that path, they 
came this way and down here, sir. 

Q'. Where do 7ou say the houses were, 
air? 

A. the h~ises were up under (24) area 
and thcsy cane this way rather than 
go up that way to the path. 

Q. Well, With respect, sir, there are 
no houses on 24 area • 

.l. They are not now, but there were two 
old ah&cka in there, Tiey and Will 
Slaughenwh.ite. 
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Q. Cl, ~th respect, I dor.'t think so, 
sir. You're 

A. This is where Sta!!ord lives now. 

Q. He is way out here, you see." 

At p. 160 he de!i:ied the word "here". He said 
they cace dowi~ !rem the area marked (15) en the plan, which 
was shown as aaartnett", "they came doW!l along this way 
and in behind the garage ~~d car:.e down to the Reyi1olds' 
house. 11 He was indicating the area in the green strip. 
He summarized it by aayi.r.e that in the period o! years 
!ran 1926 on, there would be half a dozen occasions in 
which he would see people walld.ng over the area, and he 
stated there were only the Slau0henwh.ite's he saw walking 
down, who were friends wit~ the Reynolds'. 

Mr. Servant was called and he generally agreed 
W1 th the pla:l.s whi er. were prepared by i•!r. i.fcKenzi e. 

~.r. ?rederick Ja.ces Bignell lived i~ Jollimore 
since 1913 B.!'.d. was !Bl:1il1ar w1 th both the Mat;1ers' and 
Reynolds' properties. He used to work !or Mrs. Reynolds. 
liis method o! gettins tc her property wes through Dr. 
Mathers' property, tlU'ough hi! southern entrance and 
diagonally across Dr. Math.era' road. 

On one occasion Dr. Mathers stopped hio and 
asked biJ:1 where ~e was going. Or. being told he was going 
down to ?·!rs. Reynolds, Dr. Matters replied -

"Well ••••• that's o.k. but you are not go­
ing down to the ferry ••••• Well, then, I 
suppose it's o.k., you go.a 

He was never stopped or. ar.y subseque~t occasion !rem going 
tll.a. t way • 

He also described deliveries of coal which were 
brought in the same way to 11.rs. Reynolds. 

He could not give the date o! the construction 
o! the val.ls, but !elt the7 were built by Gilbert or Cecil 
Slaughenwhite. Re had no idea when they were built. 

A view o! the property was taken on the 7th o! 
JuJ.y and on the 14th of August, 1967, and there was some 
further eVidence. 
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Mr. Willia.a Joseph Jessop first came to Jollimore 
in 1901 and was there per:iar..eni;ly until 1907. He remm­
bered the stone walls on the Mathers' property, which he 
said had been built betwee~ 1914 and 1919. He at no time 
eaw anyone walk in the Vicinity of the wall. Be never 
lc:lew ot any path in that area. Ev'en in 1902 and 1903 he 
lc:new there was a stone wall there ecmewhere, but he did 
not reme?:lber any road down tl:.rougb. there. There were trees 
around the Mathers' garage. Referri!'l6 to the hi&h wall · 
betwee~ Dr. Mathors and tte !eoce, it now stops where the 
driveway ie, but it used to go right across, he said. 

Mr. William Macilreith was asked whether there 
were any paths north o! the garage a.c.d shed on Dr. Mathers' 
property. Be referred to a path on his father's property 
to the nort~, ru.nni~.g froa Sc~ool Road to the shore. He 
guessed it went right throug!:. Roy Jollimore' a house. It 
continued in e. westerly directic?l across Marine Drive. 
The water tank was qUite nee.r. Anyone, he said, could 
use it to get to the shore, but he said Dr. ~.athers' own 
dri,,eway was used more often. As to the path, Mr. 
Mcilreith said that there is still pa.rt o! the retaining 
wall to hold it. 

Mr. Alla.n Umlah described the pathway as a 
Green Road. F.e travelled on it several times a day. 1!here 
was no road or pathway to the south of it. None between 
this road a.nd the garage. 

there is not too much conflict in the evidence 
on the question o! user. I have aet out the statements 
o! the various Witnesses reasonably fully and it ia clear 
that the use made of any right-o!-way in the position of 
that alleged was apasmodic and only on toot, and the poai­
ti on o! both the ahed and the garage would indicate, i£ 
a:iy walk:i.ng was done in the.t direction, there wa1 a swing 
around the outside o! the stone walls. It was suggested 
i~ the evidence o! one o! the witnesses, it would take 
the person so walking well into Lot 24 . On the other hand, 
there have been obstructions to the rig.~t-of-way, certain11 
the'right-o!-way ahown in· green on the !irst plan placed 
in evidence, by the wr.lls and particularly, by the shed 

40 and by the garage. It 1eeJ:ls then th& t the first important 
point to decide 1• whether under "theae !acts a right-of­
way can still be asserted. 

!he main authority on which the defendant bases 
his position is Baker v. Harris, (1903 ) 1 D.L.R., p. 354. 

- . -
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Examination o! the !acts in this case discloses 
the plai!lti!.f was the 0\-me:- o! property in Toronto. The 
defendant was the owner of a lot immediately adjoining to 
the south.· In 1907 the lands were owned bv a common owner 
and the title came down in a aeries o! conveyances. In 
each o! the conveya.~ces throughout the chain of title, 
there was a grant 1:rl a mut-al right-ot'-way over the 
northerly !ive feet of the defendant's lands and the 
sout~erly two feet o! the plainti!t's lands to a deptr. of 
75 !eet. T!lere wa.s also a gate across the right-of-way 
60 feet from the street a~d run.ni!l& !ram the line o! the 
gateway westerly to the rear liD:it of the property was a 
fence. The defendant used the gateway aa access over this 
mutual right-o!-way to the rear portion of these lands 
mainly !or her own motor ear. The plainti!! first used 
the right-o!-way only as far as her side door, which was 
about halt-way from the street line to the ge.te, and had 
no occasion to use any other part of the right-of-way as 
access to her hou3e. In 1925 she made alterati~ns by which 
sl:.e could en.tar her :;iremises immediately to ti!e east o! 
the gate•"'8y directly opposite a aide door i~ the extension 
of her house, wl:ich gave her direct access !row the right­
of-wa.7 to tili.3 aide door, as well as into the ~rem.ises to 
the rear of her dwelling hm.:.se. At this time she had un­
interruptedly used this as e means o! access to her 
preClises as well as the rig~t-o!-way itself a3 !a: as the 
gate, but still had no occasion, i~ order to enter her 
premses, to use _~he portio~ of tl1e right-o!-wa.y west of 
the gate. She decided to acquire a motor car which would 
require the use of the right-of-way to its full depth o! 
75 feet. 

In 1927 the divisioc !e~ce between the properties 
fell and although the plai~ti!!'o huoband proposed to the 
defendant the constr~etion of a concrete way along the 
diVision line between t~e rear portion o! the property !or 
their mutual use, the defendar.t against the plaintiff's 
objections he.d the division !ence rebuilt. 

This action was ca:menced and the defendant set 
up that the plailltif! had lost by abandonz:ient or otherwise 
her right to use as a rig!lt-of-way anr portion of the 
mutual way lying west of the gate. Kelly, J., said at 
pp. 356 and 358: 

There was, as I have pointed Ot!t, no 
occasion for the plainti!! to use the right­
of-way to a greater e~tent than she did use 
it down to the ti!J.e when the necessity arose 
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of further use for t~e motor car which was 
about to be acq~red. Relatior.ship betweer. 
t~e plaintif ! and def e~dant and their 

.·families bad bee:i frie~dly and familiar; 
the defendant was aware o! the contemplated 
purchase by the plaintiff's hueb&.!ld o! the 
motor car which wo""1d ~ecesaitate using the 
mt!tual rioht-of-way throug!iout 1 ts length 
if t~e car were to be kept as 'tnls inte:ded, 
on the plai.l:lti!!'s preoises; but no objec­
tion was made U!l.til the trouble arose ovar 
the erectio~ of the fe~ce, in the spring o! 
1928. 

• • • • • 

''There is here az: additional !actor which 
adds stre~t~ to tte plainti!!'a position 
e.a compared w1 th t!:a"t of the successful 
responde~ts i~ the Jaces case. From the 
c o.r.,reJ'S.llce o! the pla.i:"tiff' s property by 
Case i~ June, 1907, in wC.ich this right-of­
we.y was first created a~d de!ined in writ­
ing until and i.nclud.i!li the conveya1ice to 
the plainti!f i•1 Aug-~st, 1919, each o! the 
several successive registered ccnveyances 
o! the plaintiff's pr~pe~ty contains a 
grant of tl!is rifiht-o!-way; and similarly 
each of the registered con7eyances o! the 
dafe~dant's property, beginning with Case's 
conve7ance thereot i~ October, 1908, and 
down to and 1.ncludi~ t~e conveyance to the 
~e!e:ulant'a husband in 1914, similarly sets 
out the right-of~.my. As a matter of law 
this is not w1 tl:.ou.t ef!ect ar.d should not 
be overlooked. 11 

The "James" case referred to in tile last para­
graph 1a Jame1 v. Steve~sor. (1893), A.C. p. 162. In the 
Supreme Court c! Ontario which dimisaed the appeal in 
~ v. rria, Grant, J • .1., on pp. 360 and '61 , dealt 
Wiili""""~ v. inc a r, (19251 !.C. 227, and stated that he 
!elt tliit that case ould be distin&Uiah•d because there, 
in the opinion o! the Houae of Lords, no rtgbt-o!-way had 
&ctuall.y been created, but at moet, the right w1 tl:in a 
reaaonable time to call for its cres.tion, "and that 
acquiescence in the ex:isti!l& cocdition of the property !or 
a period of 50 years, couplad ~ti th certain other acts and 
uaer ct a portion of it, justi!ied the Court in 1.n!erring 
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a:. i:ite:ition by tb.e parties to aba~1do;i such rig!:t." 

In Ja:les v. Steve~son (su~ra}, the respondents 
a~d appellants were the owners Of aajacent pieces Of land. 
Tae docume~ts o! 1893 conveyed to the predecessor in title 
to the plainti!fs a large area 11"'1 th e. rigllt o! road or way, 
1 chain in breadth, in, thr~gh, and out o! the same, and 
cozcmencing at or about the nortnwestern ~oint ~! the said 
portion of land hereby released, or intended so to be, and 
running in a southerly direction to the Yarra Ya.rre. River." 
~e action was begur. i~ the year 1888. On a large portion 
of the right-of-way t~ere was no visible track nor any 
use o! the r1'ad showr., e%cept on one occasion when the 
plaintiffs' predecessor was repairing the fence. rb.ere 
was a portion where tr.ere was e. gate ordinarily le!t open, 
and over that portior. t~ere was a road which e.ppeared to 
have been in existence as far back as the evidence goes, 
and it had bee~ used as e private r~ad by the plainti!!s 
and their predecess~rs. Tb.en !rem the end o! tr.at private 
road on, the rest o! t~i.e we.:1 ot: the originel right-of-wa.y 
as granted, no gates ~ere showr. to have been inse~ted i~ 
the !ences, no usf!r is shown and no trac!: existed, a.nd it 
is over t~ese u.~used portior.s that the dispute arose. 
Sir F.dward Fry, at pp. 167 and 1€8, stated: 

"There ca.."'1. be no questicn o! the abandc:iment 
ot the e~tire right-o!-way gran~ed in 1a39, 
because ar. imp~rtant part of it has been and 
is used by the plainti!!s without d1sturbar.ce; 
the o:ly question ce.~ be, whether the north­
ern and sau.thern cont!nuatians of that road 
have been abandoned. Now, the only facts 
which can be relied nn by tte defendant in 
the present case are, the 1bsence of user of 
the norther~ pa.rt of the way; the se~ce of 
gates i~ the fences o! that part of the land; 
the absence of user of the southarn right-of­
way by the plaintiffs a~d their predecessors, 
e%cept on one occasion in 1a12, when it 
appears that materials !or the repair o! the 
fence were carted under the direction of the 
a!ent o! Stevenson, a predecessor of the 
plainti!f1, through the gate i~ the Lower 
Heidelberg R"4d, and down the west side of 
the fe~ce; &nd the user by the defendant and 
his predecess~rs, !or !arm purposes, of the 
portions of the land over which the roads in 
question would pass. But these !acts are, in 
their Lordship&' judgment, in:ru.!!icient to 
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show any inte:iti or. t.:> a~andon the right-o:C­
way. It does not appear that occups.n~s of 
the plaintiffs' land have ever had any occa-
84.on to uae the norther!\ part o! the way, or 
the aouther~ part, except once, and tr.en they 
did so use it; SJ:d to have reqUired gates to 
be inserted in the wooden fence at Da."lksia 
Road and the roe.d to Elth&l!l, wb.en the way was 
not wanted !or use, would have been ar. ur.­
reaaonable act, the acission o! which ca~ot 
be con3trued as the expression cf an inten­
tion to abando~ the right-of-way. Nor is the 
occupation !or a.gricul~.iral purpose3 c! the 
strips o! la~d subject to the easement, when 
the ee.seme!lt was not war.tad, in the opinion 
of their Lordships a COl!clusive circumstance. 
It is worthy of notice, in reference to this 
question o! eoandor..ment, that ever since the 
year 1875 the plaintiffs have distinctly 
asserted the!: right to the we.j .. which they 
now claim, and i! in t~e earlier perio1 there 
is no ev:tdence ~f such assertion, 1 t cr.ist not 
be tor~otten t~at it is one thing not to 
assert an intention to use a way, and another 
tiling to assert an ii::.ter..tion to aba.:1do:i 1t. 11 

Ou the other hand, in Iell v. G-olding ( 1896) , 
23 O.A.R., p. 485, MacLennan, J •• pointed out a: p. 494 
that the doctrine o! abar.dom;ient may be presUliled fran 
acquiescence in acts done by the cwner of the se~ient 
tenement. At p. 496: 

11licw here were not only the fence and ti':.e ice 
house when t~e conveyance was made, but the 
ico house pulled dow:i !i!teen 7ears &Jo and 
a stable erected on its site; and the Q.teen 
street entrance biul t Ui)on eight or nir.e 
yea.rs a~o, all evidentlj' ·.d th ti:e lo.owl edge 
of t~e !iUccessive o·.aiers of l~t 5, and all 
w1 thout a.ny ccmplaint, remonst:'a:ice, or ob­
jection. I think that is cu.ch obstruction 
and such acqu.ieacence &s, upon the author-
i ti ea, amount to an abandonment of this 
right-of-way if it ever eXi.11ted." 

In Liscombe v. Ha~:t, (1928) 3 D.L.R. at 
p. 397, Kelly, J., said at ~99, that he was not satis­
fied the onus of proving that the plaintiff and his pre­
decessor in title had lost through abandonment or a lapse 
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of time, the right-~!-way gra::tad by the conveyance o! 
October 31, 1ae3. ~rant, J.A., said at 402: 

~tNcn.-user may be explai:ied by 1h~?l& that the 
oW:J.er of an easement had !or the time no ~cca­
aion to use it, he havtng ot~er and more con­
ver..1ent Q.ea.ns o! m:ipl :>ying his la:id than when 
tl'!e easGlent was of use. 11 

In §~-tar. v. Sinclair, ( 19 25 ) A.. C. p. 227, a row 
ot houses was sold and one oi the conditions wider which 
the lots were sold provided for setting aside on the 
eastern boundary of the land a strip l; feet W:.de run:U.ng 
north and aauth which would give the occupier o! each lot 
a back way for carriages !rem and into the street called 
Church Road. A quote fra:I! one of the documents is as 
follows: 

11 
••••• and 1 t was aco::.;st othe:-s a condition 
o! the said sale tta~ tte part coloured 
b:-1J\m on the plan dre.~c. ic tl:e margi:i ot 
these presents was i~te~ded to !01"%:1 a right­
of-way tr~ the back gardens of each house 
into the Church Road a::d that tb.e lots would 
be sold subject to and with the benefit of 
such ri;lht-o!-way and that the piece of 
ground marked brm'ffi on t~e said plan of 
the width o! 15 tee~ at the rea~ or bottom 
of the back gardens of each lot 1 to 10 
inclusive would be i~cl~ded in the purchase 
of each o! th~se lots out subject to a right 
of carraige •119.7 to the owners of lot 11 and 
each of the other lots through and av er tbe 
same into the Church Roe.d but such right-o!­
way would only belong to the respective 
p~rchasers on the dete:::ination of the eXist­
ing tenancies and for that purpose each 
pur:llaser (exc~pt the purchaser uf let 3 
wl:.ich ili!.s vacant) would have to deter:Jine at 
the earliest possible period the te:i.ancy o! 
the lot purchased by him and that the respec­
tive purchasers vere on the ccmpleticn of 
their respective purchases to tcrth'With at the 
earliest possible period conaistent with the 
detel'mi!l.ation o! the extstine tenancies re­
move the 15 teat o! end garden wall and !oxm 
the before mentioned right-of-way ••••• " 

?hen the Deed had these words: 
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"together With such rig!-.t of carriage way 
i~to ar.d over the pieces of g:-ou:id marked 
brown at the rear of the precises lot 1 on 
tf.e said plan into Church Road as in the 
said conditions mentioned. 11 

fb.is was i:i a Deed o! what was cown a.s 320 Essex Road. 
No roadway was in fact either for.:ied or used and Viscount 
Case, L.C., said at p. 234: · 

11 
••••• nor is t!:ere any evide!lce that any 
person interested in ar.y of t~e several 
lots ever desired or requested that i~ 
should be !onled or me.de any attempt to 
use it as a means of access to his prem­
iaes. T!le walls dividi;:,g the several 
lots, includir.g those parts of thet!l which 
ran across the 15 feet strip to the 
eastern boundary of t!:e land, reme.ined in­
tact, and 1n places where they !ell down 
were rebuilt or replaced by !e~ces ••••• 
the !act is, that fro~ tte year 1871 until 
the year 1922, tha.t is to se.~r, for a 
period exceedirlcl !ifty years, the road 
reC?.ained u..~omed and U."lUsed." 

On p. 237, Viscour..t Cave gave t~e basis of his opinion: 

"Even if the right-of-W'2.J" clai.!Med had ':leen 
effectivelj· granted. to the appella.'lt • s 
predecessors in title in the year 1871, 
the non-user o! the way !or upwards of 
fi!ty years, coupled with the !act that 
throughout that time the appellant and 
hie predecessors acqUieaced in the con­
tinuance of the ~4lls ru."ln.1.ng right across 
the proposed roadway and (since 188;) in 
the additi~nal o~struction ca~sed by the 
filling up of the strip of laud o~ lo~ 1 , 
would, ••••• have be~n good grou..~d for 
inf'erring a release or abandonz:ient o! the 
eaeement. 11 

Then he went on a~ p. 237: 

"But the present case is not o! that simple 
character. The conveyances of lots 2 and 
3 do not contain a clean gr&.l!t o! the right-
01·-way claimed, but only a ~ant o! s-.lch 
right-o!-way as was mentioned in the 



;o 

J d io 

J !·1 
\i 

.. 

J :I 
J 1.' 

r 

J 
; ! 

'. 

- 326 -

conditions of sale; a~d i~ t~e sa.l:le way, 
lot 1 was granted subjec~, not to a right­
o!-wa7, but to the proVisions o! the con­
dition.d o! sale. There was no covenant by 
the several purchasers with the ve~dors to 
pull down the walls and foe a roadway, nor 
was there any deed of mutual covenants 
e~tered into betwee~ t~e several purchasers. 
The effect of the transactior.s was at the 
mnst to create a contr!.ctua.l relation be­
twee~ the several purc~asers and the vendors, 
under which the purchasers might perb.aps 
have bee~ called upon withi~ a reasonable 
time after the execution of the conveyances 
and the determinati~n o! the existing 
ter..ancies to clear the land e.nd fCl"!il the 
road; but until that had bee~ d~ne there 
could be no effectual creation of the ease­
ment of passage. I:. these circUl!lsta:ices 
it appears to me tc~t the lapse of time is 
fatal to the appellant's cla:U?;. For the 
period of fifty years or thereabouts no 
person sought to e::.force the centre.ct, if 
contract there was, or to e?-:.ter upoll the 
enjoyment of the easeoent; a~d this being 
so, it appears to me that it crust i!levit­
abl7 be inferred t~at tee arrangement made 
i::. 1871 has by CCJE!lmon consent bee:.:;. released 
or a~e.ndoned and caru1ot l!OW be reVived." 

I have set out the evidence i:i this case in 
perhaps too cuch detail, for I felt that it was necessary 
to give a true picture of the !acts as they were presented. 
From these facts I am aat~sfied oh certain points: 

(1) There we.s a conv-eye...1ce t= the defendant's 
predecessor ~£title to cer~ain rights in the Deed of 
June 16, 1891, recorded in Book 283, page 161. 

(2) N~ carriage r'ad or, in !act, no road was 
ever conetructed pur3Uant to t!lia docuaeut along the 
area cla.i.14ed a.s a right-o!-way in this action by the 
defendant, although porti~ns of said area have been used 
tram. time to time to a limi tad degree !or pedestrian 
tra!!ie. 

(3) There is eVidence o! a pathwa7 over the 
northern portio~ of Lot 24 to which I have !requently 
referred, r.inni:ie; west !rem Marine Drive, and eVidence 
that this has been used from time to time over the rears 

' . 
l 
• . 
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for pedestrian traffic. 

(4-) ~ evidence of other !arms of access to 
the property such· as that from the most s~~therly portion 
o! the plai~ti!!'s property and the.t over the tow-path is 
qUite clear, but the access !rOr! tte southerly portion o! 
the plainti!!'s property wna always obtained by consent 
and the tow-path he.s never been 'lsed !er anything but 
pedestrian traffic e~cept the li:li.ted use referred to by 
Mr. [1arshall wh.icb. was !inall;r ter::ir.ated by ?-Lr. Lynch. 

(5) As to the problec ttat t~e defendant, i! 
he ahciuld not !Ucceed in this actio:c, wot:J.d be la!!dlocked, 
I do accept the argument that he has riJh.ts wider Private 
Ways Act, Chapter 237, ReVised Sta~~tes of Nova Scotia, 
1967, section 16 and the foll~rlr-.g sectio:cs, although I do 
not consider this fact at all c·onclusi"'·e in detamining 
whether ti::!e defendant has . the r!ght-of-wa.y b.e claims. 

(5) I accept the eVide~ce o! ~ir. J.D. McKenzie 
as to the lines e.nd I accept his conclusion as to the 
nortb.ern bour..dary of the property as I b.e.ve set it out in 
detail in the precedi?l8 pages o! t!:.is decisio~. I also 
!ind that there have been obstructions over the years on 
this right-of-"t....a.y in the form o! t~e ;are.gs, the shed, 
and the stone walls. ?he de!ende.nt ar:d his predecessors 
have not performed any work over the years and have not 
c onetructed at a11y 'time a carriage r~ad or any 9ther road 
over the a~ea in question. 

I~ determining these !acts, it is my opinion 
that the w:ole case depends on whether t~e principles to 
be applied in this solution are these set forth i~ Baker v. 
Harris, or those enunciated in ~ v. Sinclair. 

T!lere i3 no dCJ'l..lbt the. t tb.ere was a grant of 
something i.n 1691 to ~u-. Hartin F.e=-ry Br~d!ord. I! I hold 
that this is a~ outright grant of e. right-of-way, then ! 
feel that ! B.1!l forced to this conclusion that th~ mere 
non-user by the defendant over the years was not su:t'!i­
cient to result in an abando:r:m.e~t o! the right-of-way, 
althaush, i~ the present case, t~e~e is auch more detailed 
eVidence o! interference with the alleged ri~ht-o!-way, 
at least in the past forty years, than there was in the 
Harri.a case. 

On the other hand, i! I coca to the conclusion 
that what was once given was a right to constr~ct a road 
within the tenas a! Swan v. Sinclair, then I must conclude -

\ 
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there were benefits Mr. Brad!'ord cay have obtai~ed in the 
1391 conveyance, but neither he nor b.is successors in title 
took any steps to.carry out the ter:is o! the document and 
c ~n!ir.:l such a right-o!-way as would now be in existence 
in !avour o! the defendant Harold Sutherland. 

After careful consideration, it is my View that 
this is the case. What was giver.. was a tree a.:id u.nin~er­
rupted right to build a carriage road which, o! course, 
would, i! 1 t had been completed, carry with it the right 
to bUild a road for motor vehicles. I think there is no 
doubt about that. But there is no eVidence tha.t anything 
was done pursuant to this conveyance. It appears to ~e 
that the !acts in the present case, which I have set out 
in such detail, cane ·..n.thin the statements o! Viscount 
Cave, L.C., which I have quoted. 

In the result, the plainti!! must succeed and 
I awe.rd the ~lainti!f tb.9 sum o! jS2.40 !or the cost o! 
repairing the !ence and an injunction restraining the 
defendant, his agents or anycne acting on his instruc'tions, 
!ram entering upon or interfering with. the pro!'erty 0£ the 
plainti!!, incl~ding the area under discussion i~ this 
decision, restraining them !rem cutting down or interfer­
in& w1 tll ar.y natural e;rowth, vegetation, trees, etc. I do 
not think any other dBl!lages of consequence have been 
pr~ved, but I do award the plainti!! the costs o! this 
action. 

Halifax, N.S. 

April 2~, 1968 

(sgd.) T.H. Co!fin 

J, 

-
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BEJWEEN; 

HAlFA)< PORT AUTHORITY 

OF THE FIRST PART 

-and-

-· 
SHAUN SHEEHAN AND SUSAN SHEEHAN 

OF THE SECOND PART 

LICENCE AGREEMENT 

Lawrence A. Freeman 
Mclmes Cooper & Robertson 

1601 Lower Water Street 

P. O. Box730 
Halifax, Nova Scotia 

B3J 2V1 
LF-1588 (244928.2) 
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Halifax Regional Municipality Ucence Agreemen[ No. LIC-OQ..i'{ 

LIC-2000 -"'it/ 

THIS LICENCE TO USE RIGHT OF WAY AGREEMENT made this /~day of 
• 2000 ·. 

BETWEEN: 

HALIFAX PORT AUTHORITY, a body corporate established pursuant 
to the Canada Marine Act and having an office at 1215 Marginal Road, 
P. 0. Box 336, Halifax, Nova Scotia, 83J 2P61 

(hereinafter referred to as the ·ucensor'") 

OF THE FIRST PART 

- and-

SHAUN SHEEl:IAN AND SUSAN SHEEHAN, both of Halifax, In the 
Halifax Regional Municipality, Province of Nova Scotia 

(hereinafter called the ·ucensee•) 

OF THE SECOND PART 

The Licensor, In consfderation of the mutual covenants contained herein, hereby grants to 
the Ucensee a licence in respect of a 10 foot wide right of~· which said location Is shown on 
Schedule •A• attached hereto, (the •Landsj, for a term of ten (1 o) years commencing on th~ 1 n 

day of May, 2000, to the 3091 ~y of April, 2010, for reasonable Ingress and egress (prohibitJng any 
par1<lng on the Lands or otherwise obstructing movement aver the lands) to their property at 9 
Milton Drive, In the City of Halifax. Halifax Regional Municipallty, Including delivery vehldes, 
emergency vehicles, utility vehicles and invited guests of the llcensees herein referred, subject to 
the following terms and conditions: 

1. The Licensee shall pay to the Licensor the sum of One Dollars ($1.00) per year on the 1st day 
of May In each and every year. 

.. 
2. Tlle Licensee shall comply with all laws and rules, regulaUons and by-Jaws of the licensor 

and any other Government .Acts or RegulaHons from Ume to time In force which in any way 

Halifax Port Authority Page 1 
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Halifax Regional Municipality Licence Agreement No. UC-00-"'j~ 

bear upon the rights and obBgations arising out of or In connection with this Agreement and, 
without limiting the generality of the foregoing, the Navigable Waters Protection Act (Canada). 

The Licensee shall comply with all applk:able environmental laws, regulaUons, guideUnes or 
standards and shaft Indemnify and hold harmless the Ucensor from any claims that may be 
made against the Licensor arising from the failure of the Licensee to comply with such laws, 
regulations. guidelines or standards. This Indemnity and hold harmless obligation shall 
survive the expiration or earlier termination of this Agreement 

3. The Licensee shall not produce on or bring onto the Lands any toxfc or hazardous 
substances, lndudlng, without Rmita~on, PCB's radioactive matertals, noxious gases or other 
substances which may, In the opinion of the Licensor, be Injurious to human life or health 
\Hazardous Substances•) and the Licensee shaU Indemnify and hold harmless the Licensor 
from al llabDtty from whatever source, for pollution from any cause whatsoever to or escaping 
from the Lands, and this Indemnity shall suNfve the expiration or earfier termination of this 
Agreement 

4. The Ucensee shall be responsible for the maintenance of the right of way to the satlsfadlon 
of the Ucensor and any necessary repairs to the seawall adjacent to the Lands that might 
need to be made In ortler to accommodate the license. All costs associated with the 
maintenance and repairs are to be the responsibility of the Licensee. 

5. The Licensor may, at any time, lnsped any works constructed or placed on the Lands and 
further require additional maintenance thereto. Failure to maintain the right of way lo the 
satlsfadJon of the Ucensor will result In Immediate termination of the License at the sole 
discretion of the Licensor. 

6. The licensee shall Indemnify and hold harmless the Licensor from all claims, losses, llabitities 
and expenses Ondudlng, but not limited to. legal fees and other professional assistance) of 

any kind In respect of damage to the Licensor's property or loss suffered by the Licensor 
lndudlng, but not llmited to, llabillty of the Licensor to third parties arising out of or In any way 
connected with the exercise of any rights hereunder, except to the extent that the loss arises 
out of the gross negligence of the Uc:ensor, its officers or servants. 

7. The Ucensee shall not have any cf aim or demand against the Licensor for loss, damage or 
Injury of any nature whatsoever or howsoever caused, arising out of or In any way connected 
with the exercise of any rights hereunder, to the person or property of .the Licensee and the 
licensee assumes au risk Incurred while using or maintaining the Lands. 

Halifax Pon Authority Page2 
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Halifax Regional Munidpality -3- Licence Agreement No. Lf C·OO-"J'y 

8. The Licensor does not provide any express or Implied warranty of tlUe to the Lands. 

9. The Licensee shall, If required by the Ucensor, extend, alter. or relocate said right of way. 

If the Licensee falls to make the required changes as soon as reasonably possible upon 
notice from the Licensor, the Licensor may make the required changes at the Licensee's risk 
and expense or terminate the agreement 

1 O. Upon the expiration or earlier termination of this Agreement, the Licensee shall, at its 
expense, if required by the Licensor, remove any work constructed or placed on the Lands 
so that the Lands ara re tu med so far as practicable to the condltlon that existed I mmedlately 
prior to the commencement of this Agreement. Where, In the opinion of the Licensor, the 
Licensee has failed to remove Its works and restore the Lands within a reasonable time, the 
Licensor may carry out the removal and restoration of these works at the Licensee's expense. 

• 

11. No waiver of a breach of any term of this Agreement Is a waiver of any subsequent breach. 
A waiver must be in writing and signed by the party waiving the breach to be effective. 

12. The Licensor shall have the right to enter upon the Lands at any time to carry out work 
thereon whether or not such work wUI interfere with the Licensee's rights under the 
Agreement and In such an event the Licensee shall not be entided to claim against the 
Licensor. 

13. This Agreement may not be assigned without the prior written consent of the Licensor. 

14. Any noUce raquirad or permitted to be given hereund~ may be given by mafflng the notice 
registered mail with postage prepaid to the party at the address for that party fisted below: 

(a) To the Licensor: 

(b) To the Licensee: 

Halifax Port Authority 

Hatif ax Port Authority 
P. 0. Box338 
Halifax. NS 83.J 2P6 

Shaun and Susan Sheehan 
9 MHton Drive 
Halifax, Nova Scotla 

•. 
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An a'Qj: Relatin 
Necessary 

Short title 

1 Thls Act may be cited as the EB'S W&YJ Act. R.S., c. 358, s. 1. 

SC!.5L ~~ .1[ tfv Itta 
01.~ P"'-C(Jf u::&<_ Sec..\i..a\s 

PART I 

AUTHORITY OF GOVERNOR IN COUNCIL 

Petition for right of !lli.1 

2 (1) Every owner or occupier of any mine, mill, quarry, farm or factory who Is desirous 
of tran~rtlng the produce of such mine, mlll, quarry, farm or factory to a railway or 
public 11111, or to tldal or other waters or elsewhere, and every owner or occupier of any 
timber lands who desires to enter upon such lands and cut the timber or wood thereon 
and remove the same to a mill, railway or public lild1_r tidal or other waters or 
elsewhere, and who Is unable to agree for a right oflll wlth the owner or owners of any 
lands which It ls necessary to cross In order to effect such entry or transportation, may 
present a petition to the Governor In Council. 

(2) Such petition shall set forth 

(a) the nature of the business which such owner or occupier is desirous of carrying on; 

(b) a description of the property over which it Is sought to obtain a right of Ii!'.; 

http:/ /www.canlii.org/el i isa/highl ight.do ?text=private+ways+act&language""en&search Ti ... 19/06/2013 
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(c) the width of such right of Ill; IP' private II P- ways II P' act I ~..... x 

(d) the nature and extent of the right required; and 

(e) the amount which such owner or occupier has offered to pay the owner or owners of 
the lands sought to be crossed for a right orm across the same, 

and shall pray tha!.E._roceedlngs be taken under this Part to enable the petitioner to 
acquire a right of a across such land. R.S., c. 358, s. 2. 

Commissioner and powers on Inquiry 

3 (1) Upon the presentation of the petit ion the Governor In Council may appoinf\a 
commissioner who, for the purposes of the Inquiry herein provided, has power to ...-Ir-
summon before him any persons and to require them to give evidence on oath or -A\ · 
affirmation and produce such documents and things as such commissioner deems 
requisite. _.,--

(2) Upon such presentation, the Attorney General shall forthwith, at the expense of the 
petitioner, cause the owner of the land over which it Is sought to obtain a right of In to 
be served with a copy of the petition, together with a notice that a commissioner 
appointed by the Governor In Council will, at a t ime and place to be named In such 
notice, hear the appllcatlon for such right of B and any objections thereto, and the 
petition and notice shall be so served not less than twenty days before the day so 
appointed. 

(3) If such owner Is absent from the Province, service on him of such petition and notice 
may be made by publishing the same in a newspaper published in the county In which 
such lands lie for at least four Issues of such newspaper. R.S., c. 358, s. 3 . 

Hearing and orders 

4 (1) At the time and place so named, such commrssloner shall hear such application and 
all objections thereto and report the evidence taken by him to the Governor In CouncU. 

(2) The Governor In Council, If satisfied that the right of Iii sought to be obtained Is 
actually necessary for the purposes for which it Is sought and that it Is otherwise just and 
reasonable that the same should be obtained, shall thereupon by order in council declare 
that the petitioner Is entitled to acquire under this Part a right of IB over the lands 
mentioned In the petition or a part thereof. 

(3) Such order shall define the boundaries of such right of Ill and shall specify the 
nature and extent of the right and whether the right Is to be acquired in perpetuity or for 
a tenn of years. R.S., c. 358, s. 4. 

No right of 111 through building or orchard 

5 Where the commissioner finds on examination that the proposed right of Ill runs 
through any house, building, orchard or garden, he shall, without further Inquiry, so 
report to the Governor in Council and no further proceeding shall take place on such 
petition. R.S., c. 358, s. 5. 

Remuneration of commissioner 

6 The petitioner shall pay such commissioner for his services such sum as Is determined 
by the Governor In Council and the Governor in Council may make the payment of such 
sum a condition precedent to the making of the order In council declaring the petitioner 
entitled to acquire a right of Ill. R.S ., c. 358, s. 6. 

Costs 

7 Where the application of the petitioner is refused, the Governor In Council may order 
such petitioner to pay to the owner of the land, to defray the expenses Incurred by such 
owner In opposing the application, such sum as the Governor in Council determines. 
R.S., c. 358, s. 7. 

Deposit 

8 Before such commissioner is appointed, the petitioner shall deposit with the Attorney 
General the sum of one hundred dollars, towards the payment of the commissioner for 
his services, and of any expenses Incurred by the Governor In Council In connection with 

J http://www.canlii.org/el i isa/highlight.do ?text=private+ways+act&language=en&search Ti... 19/06/201 3 
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such petition, anaot any sum ordered to be pa1a oy t e petitioner to the owner1lf' t11e I I I r;:;:-::;i ...... ...... x 
lands over whlch the right of Bl is sought In case of the application being refl,!~dPIR~.~e P' ways ~ ....,.. r 

I • • 

Notice to appoint arbitrator 

9 Within thirty days a~er the making of such order In counctl, the petitioner shall serve a 
notice on the owner of the land over which It Is sought to acquire a right of m, stating 
the name of one arbitrator, and requiring such owner to name another arbitrator, for the 
purpose of assessing the compensation and damages to be paid to the owner of such 
lands on account of the right of B sought to be acquired and, If such owner refuses or 
falls to notify the petitioner of the appointment of an arbitrator within ten days after 
service of such notlce, a judge of the Trial Division of the Supreme Court or of a county 
court may appoint such arbitrator. R.S., c. 358, s. 9. 

Appointment of third arbitrator 

10 The two arbitrators so appointed shall be notified by the petitioner of their 
appointment and within twenty days after such notice choose a third arbitrator and, If 
they fail to choose such third arbitrator within twenty days after such notice to them, 
such third arbitrator shall be appointed by the Governor In Council. R.S., c. 358, s. 10. 

Duty of arbitrators 

11 Such arbitrators shall, without delay, proceed to assess the compensation to be paid 
with respect to the lands over which such right of IB Is acquired, and for the damages, 
If any, occasioned by the acquisition of such right ofln, and shall file their award with 
the Attorney General. R.S., c. 358, s. 11. 

Vesting of right of Bl 

12 On payment to such owner of the amount so awarded, a right of B as In the said 
order In council defined shall vest In the petitioner. R.S., c. 358, s. 12. 

Registration of copy of order and award 

13 (1) A copy of the order In council and of the award, certified under the hand of the 
Attorney General, shall be registered In the registry of deeds for the registration district 
in which Is situated the land over which the right of 18 ls acquired. 

(2) The fees for such registration shall be those provided for the registration of deeds 
and shall be paid by the petitioner. R.S., c. 358, s. 13. 

Insufficient deposit 

14 If the amount deposited by the petitioner with the Attorney General Is Insufficient for 
the purposes for which the same Is required to be deposited, he shall pay any deficiency 
before any award Is made by the arbitrators. R.S., c. 358, s. 14. 

Application of Part to sluice 

15 This Part shall apply to a right of Iii for and a right to build a slulce by which to 
convey, transport, or remove the produce, timber and wood mentioned In Section 2 by 
water or otherwise. R.S., c. 358, s. 15. 

lnterp retatlon 

16 In this Part, 

PART II 

AUTHORITY OF MUNICIPAL COUNCIL 

(a) "commissioner" means the person appointed by the council under this Part; 

(b) "council" means the council for the municipality in which the road, alteration, landing 
or work is situated; 

(c) "land" Includes any easement or right Jn land; 

(d) "owner" Includes any person having an Interest In land or in an easement or right In 
land; 

http://www.can Ii i.org/eliisa/highlight.do ?text=private+ways+act&language=en&search Ti.. . 19/06/2013 
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(e) "road" Includes .a bridge or approach to a bridge, except In the provision pr~R~te II P" ways I~ ~.... x 

(f) "warden" means the warden for the munlclpallty in which the road, alteration, landing 
or work Is situated. R.S., c. 358, s. 16. 

Petition for WM 1B or road 

17 (1) Any freeholder or freeholders of any municipali.ii~esent a petition to the 
council praying for the obtaining and laying out of a - or road, either open or 
pent. 

(2) Where the council is satisfied that the application should be granted, It shall order a 
precept to be issued to a competent person as a commissioner, directing him, within a 
convenient time, to 

(a) examine whether the proposed mm - or road is the most practicable and 
reasonable means of access for the person or persons petitioning for the Bl or road to 
his or their lands or property or rights; 

(b) If satisfied with respect thereto, lay out the same In the manner most advantageous 
to the person or persons applying for the 111 or road and least detrimental to the owner 
or owners of the land through which the same shall pass; and 

(c) mark out the same on the land. R.S., c. 358, s. 17. 

Further duties of commissioner 

18 (1) If the commissioner considers that the proposed ID or road Is reasonable and 
practicable and requisite for the purposes of the person or persons applying therefor, he 
may lay out and mark the same and make plans thereof, In duplicate, and if he considers 
otherwise he shall so report to the council. 

(2) Such Ill or road shall be not more than twenty· five feet in width. R.S., c. 358, s. 
18. 

Agreement for compensation 

19 (1) The commissioner may make an agreement In writing as to the compensation 
therefor with the owners of the land, the use of which Is required for the purposes of the 
proposed BllBI fill or road. 

(2) Such agreement shall contain a description of such land, a reference to the plan and 
the amount agreed upon for compensation. 

(3) The commissioner shall transmit to the municipal clerk, to be laid before the council 
with his precept, such agreement and a full report of his proceedings thereon. R.S., c. 
358, s. 19. 

Appointment of arbitrators 

20 Where no agreement for compensation is made, arbitrators to appraise the same shall 
be appointed In the following manner: 

(a) one arbitrator shall be appointed by the commissioner, another by the owner of the 
land and a third by the warden; 

(b) the coun~ourt judge for the district In which the dispute arises may appoint an 
arbitrator to as:t on behalf of any owner, who Is under disability, or absent from the 
Province, or who falls to appoint an arbitrator In his own behalf, after three days notice 
to him when he Is within the munlclpality and fifteen days notice when he Is not within 
the municipality but is within the Province; 

(c) such notice may be given by the commissioner and may be served by delivering the 
same to the owner or, If he is not within the municipality, by malling the same to his last 
known address, postage prepaid; 

(d) no notice shall be necessary in the case of the disability of the owner or of his 
absence from the Province. R.S., c. 358, s. 20. 

Joint appointment of arbitrator and failure to appoint 

http://www.canlii.org/eliisa/highlight.do?text=private+ways+act&language=en&searchTi... 19/06/2013 
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21 rrJ-Where the land or more than one owner IS required, the ownerswlth wl1~ ilQ- 11 -:-- I~ 
agreement has been m~de, instead of each appolntln? an arbitrator, may joln~~r{l!IVate P" ways ~ 

provided In appraising the amount of the compensation to be paid to each of the owners 
represented by such arbitrator. 

2) If any of the owners falls to join In making such appointment after seven days notice 
by the commissioner to do so, the county court judge for the district In which the dispute 
arises shall appoint an arbitrator to N on behalf of those who do not so join, and such 
appointment Is as valid as If they had joined In making such appointment. R.S., c. 358, 
s. 21. 

Oath 

22 The three arbitrators, before entering upon their duties, shall take an oath before a 
justice of the peace that they will fa ithfully and Impartially discharge the same. R.S., c. 
358, s. 22. 

Appraisal by arbitrators 

23 (1) The arbitrators shall enter upon the land and appraise the compensation payable 
to the owner In respect thereto. 

(2) The award of the majority of such arbitrators Is valid and binding . 

(3) The precept, with the report of the commissioner and the award, accompanied by a 
plan and containing or referring to a description of the land, shall be transmitted to the 
municipal clerk to be laid before the council. R.S ., c. 358, s. 23. 

Notice to Interested person 

24 After the report of the commissioner, with an agreement or award for compensation, 
Is transmitted to the clerk, he shall, not less than thirty days previous to the next 
meeting of the council, serve a notice containing the substance of such report, 
fill!!!ement or award, upon each of the persons Interested In the lands through which the 
m or road Is proposed to be lald out, and service of such notice may be effected by 
malling the same to the last known address of each of the persons, postage prepaid and 
registered. R.S ., c. 358, s. 24. 

Consideration of report 

25 At the meeting of the council next after the receipt of the report, or at any 
subsequent meeting to which the consideration of the same Is adjourned, the report, 
with the agreement or award for compensation, and any objections thereto shall be 
considered. R.S., c. 358, s. 25. 

Decision of council 

26 (1) The council may confirm or disallow the report and, If It Is satisfied that the 
amount of the compensation Is either Insufficient or excessive, It may disallow and set 
aside the agreement or award and direct a new appraisement of the compensation to be 
made, unless an agreement Is entered Into in respect thereto, and may delay action on 
the precept until a new agreement or award is made and transmitted. 

(2) The council may also either confirm or disallow the new agreement or award. R.S., c. 
358, s. 26. 

Fiiing of documents 

27 If any agreement or award Is confirmed, the municipal clerk shall file the same, and 
the papers In connection therewith, and shall enter the fact of such confirmation In a 
book to be kept by him for that purpose. R.S., c. 358, s. 27. 

Calculation of compensation 

28 The compensation to which an owner shall be entitled shall Include the value of the 
use of the land so taken.!Lany, and the damages to the land of the owner directly 
caused by such .. Bii or road. R.S., c. 358, s. 28. 

Payment of compensation and expenses 

http://www.can Iii .org/eliisa/highlight.do?text=private+ways+act&language=en&search Ti.. . 19/06/2013 
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• or road Is made, or In whole or In part from the applicant or applicants therefor, as 
the council may direct. R.S., c. 358, s. 29. 

Council by-laws 

29A (1) The council may make by·law;5ctlng the payment of compensation charged 
against the polling district In which a •or road Is made, or jn whole or In part 
against the applicant or applicants therefor. 

(2) A by·law passed pursuant to subsection (1) may provide 

(a) that the charges may be chargeable according to a plan or method set out In the by· 
law; 

(b) when the charges are payable; 

(c) that the charges are first llens on the real property In the polUng district or belonging 
to the applicant or applicants, and may be collected In the same manner as other taxes; 

(d) that the charges be collectable In the same manner as taxes and, at the option of the 
Treasurer, be collectable at the same time, and by the same proceedings, as taxes; 

(e) a means of determining when the llen becomes effective or when the charges 
become due and payable; 

(f) that the amount payable may, at the option of the owner of the property, be paid in 
the number of annual Instalments set out In the by-law and, upon default of payment of 
any Instalment, the balance becomes due and payable; and 

(g) that interest is payable annually on the entire amount outstanding and unpaid, 
regardless of whether the owner has elected to pay by instalments, at a rate and 
beginning on a date fixed by the by·iaw. 2011, c. 25, s. l. 

Entry on land 

30 ( 1) No ascertainment or tender of the amount of compensation Is necessary before 
entering upon land required for a 811111111 or road . 

(2) When the amount Is ascertained, the municipal clerk shall, under his hand, give such 
owner notice in writing that such amount Is subject to his order in the hands of the 
municipal treasurer. 

(3) Such notice may be mailed to his last known address, postage prepaid, and, If he 
resides out of the Province and his address is not known, no notice or tender shall be 
necessary. R.S., c. 358, s. 30. 

Registration of documents and effect 

31 One of the plans and the agreement or, if there Is no agreement, a copy of the award 
shall be registered In the registry of deeds for the registration district In which the land 
lies, and such registration shall be held to vest the tltle as an easement to the land or 
rights of the person or persons applying for such Blllll 111 or road. R.S., c. 358, s. 31. 

Appeal 

32 (1) Any person petitioning for a 1111111111 or road, and any person who Is Interested 
In the lands through or over which such m or road Is to be laid out, may, within ten 
days after the decision of the council, appeal from the decision of the council to the 
county court In the county wherein It ts proposed to lay out such• or road, by giving 
notice thereof to the warden or munlclpal clerk, In writing, stating the grounds of appeal. 

(2) The municipal clerk shall thereupon transmit the proceedings to the clerk of such 
court. 

(3) The appeal shall be heard at the next sittings of the court In the said county or, If It 
sits In more than one place In the county, then at the next sittings held at the place 
nearest by the usual route of travel to the proposed 111111111 or road. 

(4) After hearing the appellant, the other parties Interested and the municipal council, 
and any witnesses produced, the court shall finally determine the questions raised, and 

Page 6of7 
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confirm the same, either with or without costs, In the discretion of the court. Rlt 2r1vate P" ways ~ ~ r 

Gate on d A ma or road 

33 (1) The council may direct gates to be placed on - - or roads, and make 
regulations respecting the placing and keeping thereof. 

(2) Every person guilty of a breach of such regulations shall, for every offence, be llable 
to a penalty of not less than one dollar and not more than eight dollars. R.S., c. 358, s. 
33. 

Remuneration of commissioner 

34 The commissioner shall, for his services, receive such remuneration as the council 
allows. R.S., c. 358, s. 34. 

Petition to shut up altered or abandoned 1111 or road 

35 (1) Where a - - or road or any part thereof has been altered or abandoned, 
any person interested therein or any of the owners of land adjoining the same may, by 
petition stating the facts and the names of all persons interested In the B or road and 
in the lands on either side thereof, apply to the council to shut up or otherwise dispose of 
the same. 

(2) At least thirty days previous notice In writing of the application shall be given to the 
persons interested and posted up on two conspicuous places near the 8 or road and 
the petition shall be accompanied by an affidavit proving that such notice has been so 
given and posted. 

(3) The council shall hear the person or persons making the application, the persons who 
have been notified and any witnesses produced on behalf of any such persons and shall 
make an order either dismissing the application or granting the same In whole or in part. 
R.S., c. 358, s. 35. 

Expropriation Act does not applv 

36 For greater certainty, 

PART III 

GENERAL 

(a) an order, award or decision made or any other action taken pursuant to this Act Is 
not an expropriation for the purpose of the Expropriation ACt or at common law or 
otherwise; and 

(b) the Expropriation A"ct does not apply to this A'f.lor to any order, award, decision or 
any other action made or taken pursuant to this~. 2011, c. 25, s. 2. 
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IN THE MATTER OF the Private Ways Act 

- and -

IN THE MA'l'TER OF a PQtition for private 
right-of-way by Evelyn MacMasLer 

A F F I n A V 1 T 

I, Rvelyn MacMaster, of Meadowvale, Annapolis County, 
Nova Scotia, make oaLh and say as follows: 

l. 

2. 

3. 

4 • 

5 • 

6 • 

7. 

THAT I am the widow of Charles E. MacMaster, Sr., 
~Meadowvale, Annapolis county, Nova Scotia, who 
died intestate on the 28th day of December, 1988, 
posse:s:sed of cert~in lu.nds deccribed in the Schedule 
hereto. 

TBAT all o! the said lands south of the Annapolis 
River and nor.th of the Meadowvale Road have been 
conveyed since the death of my said husband. 

THAT the 
An'iiapoli:s 
road. 

balance of 
River have 

the lands lying north 
no direct access to any 

of the 
public 

'l'W\T during the owneL ship of 
husband, the lands were adjoined 
Jefferson who subdivided his 
a period of a number of years in 

the land:s by my late 
by lands o! one Milford 
adjoining lands over 

the 1960s and 70s. 

~ in the course of creating his subdivision Mr. 
JP.fferson cut off a right-of-way that allowed access 
directly to my husband's lands from th~ Ward Road, 
Highway No. 201, and had been used for many, many 
years for thGtt purpose. 

~ by verbal agreement made between my late husband 
and the late Mr. Jefferson, an alternative right-of-way 
was created leading westward from Willow Avenue acros8 
lands of Mr. Jefferson, to the northeast corner of 
my husbana! s lands and they in fact built a gravel 
road to j?rovide thGtt access. In eKchange for this, 
my husbond abandoned the old access which lad directly 
north ~o Hi9hwdy 201. 

TB.A1· Al thouyh Mr. Jeff er son and my husband agreed 
~-this access verbally, nothing was committed to 
(.la per, al though there was substantial work perf orrned 
on the ground to cre~te o. roadway providing for thQ 
new acce.!is road. 



  Original Signed   Original Signed
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229-1595 Bedford Highway Bedford, NS B4A 3YA Phone 902 835 7378 FaK 902 835-7385 

September 25, 2011 

S Milton Drive 

Halifax. Nova Scotia 

Attn: Dr. Charles and Mrs. Marie Cron 

Re: Private Way Assessment, S Milton Way, Halifax NS 

Project No. ll·HF-0073 

As requested by your solicitor, Mr. John Keith, Allnorth Consultants has reviewed the property noted above 

to assist in the determination of the most appropriate access for 9 Milton Way, which is currently land· 

locked, in accordance with the Private Ways Act. This act states: 

• #Examine where the proposed private way or road 1s the most practicable and reasonable means of 
access for the person or persons petitioning for the way or road to his or her lands or rights.# 

• "If satisfied with respect thereto, layout the same in the manner most advantageous to the person 
or persons applying for the way or road and least detrimental to the owner or owners of the land 
through which the same shall pass.# 

Our assessment focuses on the design and construction of the private way and not the impact of the private 

way on the property value. Following is a summary of our assessment: 

Location Options for Private Way 

Refer to attached figures for basic location and layout of the three options. Green lfnes represent new or 

upgraded retaining walls. 

Option 1 (Red) - Tow path (front of Cron property. parallel to water and sea wall) 

Option 2 (Blue) - Rear of Cron property 

Option 3 (Black) - From east side of Sheehan property (through Marterra owned lands) 

British Columbia I Alberta l Saskatchewan I Nova Scotia Newfoundland & Labrador 

www.allnorth.com 
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Figure 2 - Option 3 

Geometric Design Reguirements and other Considerations. 

• NBCC - Cl. 9.10.20.3 states that 

lFIGURE21 

lFCEr.C. 
__ ._...,·•-ir·~ _P...__"'-.,....,,, I 

- Mii:~• "'C.• •-C ~·*··~9\ .. 
"""'"', . ... ,.. ~·,.•.(9' ... - . 

'¢- "Access for Fire department equipment shall be provided to each building by means of a 

street, private roadway or yard.w 

'¢- "Where access to a building as required in sentence (a) is provided by means of a roadway or 

yard, the design and location of such roadway or yard shall take into account connection with 

public thoroughfares, weight of firefighting equipment, width of roadway, radius of curves, 

overhead clearance, location of fire hydrants, location of fire department connections and 

vehicular parking" 

'¢- Adequate access for firefighting and turning movements is required 

• TAC, HRM Specifications and NS standard specifications all indicate that the recommended 

minimum driveway width is 3 m (10'). 

Option 1 

General 

• Construction of the infill behind seawall is unknown and a geotechnical assessment would likely be 

warranted if a 3 m (10') private way is to be estabhshed. The estimated cost for this evaluation 1s 

$10,000. 
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• Increasing the existing access to provide the minimum recommended with of 3m will require the 

following construction activities: 

-¢- Possible tree trimming and/or removals 

--> Removal of the top organic layer (known as grubbing) 

'¢- Grading of private way for appropriate drainage including temporary erosion and sediment 

control 

-¢- Infill and/or removal of existing histonc boat slip 

'¢- Placement of appropriate base materials (gravels) to support the required vehicle loads, in 

accordance with HRM and NSTIR specifications. 

'¢- Space will also have to be provided for the Tow Path to be relocated to either side of the 

private way with an appropnate surf ace. 

-¢- Reinstatement of any damaged areas of adjacent lands. 

• The estimated cost to design and construct the driveway with a gravel surface over the Cron 

property is $7,500. 

• Once the private way is developed there is a potential for vehicles to park on the property near the 

seawall and it is not known if the seawall construction has been designed to support the additional 

loads. This may require a structural assessment of the seawall if a barrier is not installed to prevent 

the public from parking in this area. This would cost an estimated $2,500-10,000. 

• The private way for this option will pass in front of the Cron residence and will present a visual and 

audible disturbance to the Cron's 

• Due to the size of the lot, subdivision of the Cron lot to produce a high-valued waterfront building 

lot would be feasible, but would be much more complicated if a nght of way existed at the location 

of Option 1 

Safety 

• The proximity to the water and seawall will present a hazard to users of the private way, including 

residents. guests, service vehicles, emergency vehicles and foot traffic 

• By constructing the private way, the access will become more prominent and will attract additional 

foot traffic and overflow parking from the Dingle Park. This will result in a liability and a nuisance to 

both the Cron property and the Sheehan property. 

• Currently there is a small section barrier near the southern boundary of the Cron property; however, 

it is not sufficient to prevent someone from driving off the infill area if there is an errant vehicle. It 

is recommended that if this private way that the existing barrier be lengthened or a new barrier 

installed. An access point to cross the barrier can be provided. 

• With the development of the Fmntigh Mara-Bare Land Condo there is the potential of increased 

foot traffic along the existing tow path and this may result undesired vehicle and pedestrian 

interaction further, supporting the need to install a barrier along the fufl length of the private way. 

• The barrier could be designed to be aesthetically pleasing 

• The estimated cost for a barrier would be $2,000 - Sl0,000 depending on the level of aesthetics 

desired 

• The above safety concerns would not exist if the Sheehan property were accessed through the 

Marterra property rather than the Cron property. 

Environmental and Historical 

ll·HF·0073 www.allnorth com Page 4 
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• The "Tow Path" has significant historical value as it has reportedly been in use for more than 200 

years. Based on Allnorth's site visit in June of 2011, 1t is still used on a regular basts. Discussion on 

this can be found in HRM's discussion on the Marterra Development on the other side of the 

Sheehan property. 

• Due to the proximity to the water and associated vegetation, an environmental impact assessment 

may be warranted to identify any potential concerns such as contamination of the water, 

endangered species of plants or animals and construct11on techniques. 

• The estimated cost to prepare this assessment and design any required mitigation is $5.000-

10,000. 

Total Cost 

• As described herein, the total estimated cost to construct the private way across the front of the 

Cron property is $37,000 to $57,500. 

Option 2 

General 

Option 2 involves construction of a private way along the rear property boundary of the Cron property. 

Construction of this access will maintain as much clearance from the Cron property as possible, 

minimizing impact to the Crans, but will involve a relatively steep climb and decent at the beginning and 

end of the access road. The access will start at the entrance to the existing property. 

• To construct option 2, the following construction will be required: 

-¢- Widening of the existing driveway for the Cron property to allow parking and access to the 

new private way 

-¢- Tree removal and removal of the top organic layer (known as grubbing) 

-¢- Grading and new retaining wall construction in 3-4 areas. This will include upgrades to the 

existing retaining structure (old rock walls). The retaining wait will likely be 10-15· high 1n 

places. 

-¢- Temporary erosion and sediment control 

-¢- Removal of the shed in the rear of the Sheehan property 

-¢- Possible relocation of the power and phone services for Cron and Sheehan 

-¢- Placement of appropriate base materials (gravels) to support the required vehicle loads, in 

accordance with HRM and NSTIR specifications. 

-¢- Reclamation of the existing driveway and parking area in front of the Sheehan property 

-¢- Reinstatement of any damaged areas of adjacent lands. 

• The footprint of the private way in Option 2 will be larger than Option 1 

• Option 2 would eliminate many of the Cron's existing gardens, however, many new planting areas 

could be implemented into retaining wall structures 

• Trees and other plantings could be incorporated to minimize the visual and audible impact on the 

Cron residents 

• The driveway for the Sheehan property would be in the rear of the house, rather than the front as 

currently exists, which is more desirable for a waterfront property 

11 HF·0073 www all north com Page 5 
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Cron 

Safety 

• The primary safety concern will be created by retaining walls on the water side of the proposed 

private way. Mitigation of this can be built in to the retaming wall structure and provided by lighting 

Environmental 

• Few environmental concerns would exist for this alternative. 

• Concerns can be mitigated by incorporating appropriate erosion and sediment control devices and 

methods during construction 

Total Cost 

• The estimated cost to design and construct the driveway with a gravel surface over the Cron 

property is $75,000 to $150,000 dependent on the style of retainmg walls selected 

• A topographical survey and preliminary design is recommended prior to selection of this option to 

confirm that this option is technically possible if it 1s chosen as the most desirable option. 

Option 3 

Based on a review of the Marterra development presented in HRM's development approval process, it 

appears as though there will be an access to a proposed dwelling constructed within Sm of the Sheehan 

southern boundary. 

• To construct this shorter access, a short retaining wall may be required 

• There are no environmental or safety concerns 

• The Marterra Development will be a condominium development and the access road will remain as 

a private way. It will be designed to meet HRM, and NSTIR standards, but there will likely be costs 

associated with acquiring access through this property. 

• The estimated total cost to construct the private way from the proposed Marterra private way to 

the Sheehan property is $5,000·10,000. 

• Timing of the Marterra Development is unknown. The development could begin as early as 2012, 

but there is a possibility that it is never constructed which would eliminate this option. 

Summarv 

Based on our site visit and review of existing information, Option 3 appears to be the least-cost option at 

$10,000 where Option 2 will be the most expensive option and could be in excess of $150,000. From an 

environmental perspective, Option 2 would be the preferred option where Option 1 would be the least 

desirable. Relating to safety, Options 2 and 3 are both safer for the travelling public than Option 1. 

Aside from cost, Option 2 appears to be the most desirable for the following reasons: 

• It has the potential to be the safest; 

• It will likely have less environmental impact than Option 1; 

• It will likely be more aesthetically pleasing than Option 1; 

• It has less impact on the space between the residence and the waterfront than Option 1; 
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September 19, 2012 

Mr. Ezra van Gelder 
Cox&Palmer 
P.O. Box 2380, Station Central 
Halifax, N.S. B3J 3E5 

ll!]- tnsurance 
M•loche Monnu 

7051 Bayers Road, 2nd Floor 
Halifax, Nova Scotia B3L 2Cl 
T: 1 800 268 89!! 
www.melochemonnex.com 

Re: Dr. G'barles and Mn. Marie Cron, 57456200 COPY 
Dear Mr. van Gelder, 

I have put together a list of potential issues and risks we would have with the proposed easement across the 
Crans' property. They are expressed in quite general terms at this point as the actua1 details of the easement 
are as yet unclear. However, I have reviewed the All North Consultants Report dated September 25, 2011, 
which depicts where the proposed easement is likely to be located. The Report also depicts where an 
casement might be located in the rear of the Crans' property. 

~ Construction, mainlenance, repair and upkeep of the driveway. If part or all of these obligations arc passed 
to some other party it would dilute the Crans' control over their property without alleviating their liability for 
any incidents resulting from use of the driveway. 

-Access to th8 driveway. It is intended for the neighbour and/or her guests, but the Crons' ability to restrict 
access may be limited as the proposed road would be a public footpath. This would leave the Crons 
potentially liable for incidents resulting from use of the driveway on their property but with no ability to 
control access to the driveway 

- Use ofthl driveway. It is intended for entry and exit to and from the neighbour's property, but you have 
indicated it may be difficult to prevent people from stopping or pa.ricing on it 

- Safety for users of th8 driveway. Based on the All North Report, this would seem to be less of a concern if 
the road is placed in the back. but would take on more significance if the waterfront path is used - both 
because the driveway would be more visible and inviting to the public in that location. leading to increased 
use, and because of the need for extra precautions to prevent users accidentally entering the ~· 

- Environmental liability exposwe. This is also a potential concern with the proposed waterfront road because 
that road would travel over infill located below the ordinary high watermark. In addition, it would include a 
newly filled boat slip located at the water's edge. What measures would be in place to ensure pollutants (such 
as salt or chemicals required to maintain the driveway, or even pollutants left behind by users of the 
driveway) do not seep or drain into the Ann? 

The greatest risk presented by the proposed location is its proximity to the water and a public footpath. This 
risk does not exist with a road in the back of the property. Based on what we presently know, it appears likely 
that a road in the back of the Crons' property, as depicted in the All North Report, presents less risk from an 
insurance perspective and therefore is likely to be more easily insured· and at a lower cost. 

TD Insurance Meloche M~ is the 1r1dc name or Mdoche Monnex Financial Stnlca 1Dc.. which distribuies thc bame md auto inmrancc program 
UDdctwritten by Securily Natioaal lmurance Company. 

Member of TD Bllllk ruuu1ciaJ Group. Meloche MOMeX is 1 IJ'ldemarlt of 
Meloche MOll!la IDt., UICd wxlcr lkemc. TD IDJuraDce is a lnldemlrlt of Th: 
Taronro-Domillioo Bank. used under license. 
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Occupiers' Liability Act 

NOTE - This electronic version of this statute Is provided by the Office of the Legislative Counsel 
for your convenience and personal use only and may not be copied for the purpose of resale in this or 
any other form. Formatting of this electronic version may differ from the official, printed version. 
Where accuracy Is critical, please consult official sources. 

An Act Respecting the Liability 
of Owners and Other Occupiers 
of Land and Other Premises 

Short title 

J 1 This Act may be cited as the Occupiers ' Llab!/1t y Act . 1996, c. 27, s. 1. 

Interpretation 

J 2 In this Act, 

J 
J 
J 
J 

(a) "occupier" means an occupier at common law and includes 

(i) a person who is in physiCill possession of premises, or 

(ii) a person who has responsibility for, and control over, the condition of premises, the 
activities conducted on the premises or the persons allowed to enter the premises, 

and, for the purpose of this Act, there may be more than one occupier of the same premises; 

(b) "premises" includes 

(I) land and structures, or either of them, except portable structures and equipment, 

(ii) water, 

(ill) ships and vessels, 

(Iv) notwithstanding subclause (i), trailers and portable structures designed or used for a 
residence, business or shelter, 
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3 Thls ·Act applies in place of the rules of common law for the purpose of determining the duty 
of care that an occupier of premises owes persons entering on the premises in respect of 
damages to them or their property. 1996, c. 27, s. 3. 

Duties of occupier 

4 (1) An occupier of premises owes a duty to take such care as in all the circumstances of the 
case is reasonable to see that each person entering on the premises and the property brought 
on the premises by that person are reasonably safe while on the premises. 

(2) The duty created by subsection (1) applies in respect of 

(a) the condition of the premises; 

(b) activities on the premises; and 

(c) the conduct of third parties on the premises. 

(3) Without restricting the generality of subsection (1), in determining whether the duty of 
care created by subsection (1) has been discharged, consideration shall be given to 

(a) the knowledge that the occupier has or ought to have of the likelihood of persons or 
property being on the premises; 

(b) the circumstances of the entry into the premises; 

0 (c) the age of the person entering the premises; 

J 
J 
J 
J 
J 
J 
J 
J 
J 
J 
J 

(d) the ability of the person entering the premises to appreciate the danger; 

(e) the effort made by the occupier to give warning of the danger concerned or to discourage 
persons from incurring the risk; and 

(f) whether the risk is one against which, in all the circumstances of the case, the occupier may 
reasonably be expected to offer some protection. 

(4) Nothing in this Section relieves an occupier of premises of any duty to exercise, in a 
particular case, a higher standard of care that, in such case, is required of the occupier by 
virtue of any law Imposing special standards of care on particular classes of premises. 1996, c. 
27,s.4. 

Wiiiing assumption of risk 

S (1) The duty of care created by , uo~r:• t1on 4(1) does not apply in respect of risks willingly 
assumed by the person who enters on the premises but, in that case, the occupier owes a 
duty to the person not to create a danger with the deliberate intent of doing harm or damage 
to the person or property of that person and not to act with reckless disregard of the presence 
of the person or property of that person. 

(2) A person who is on premises without the permission of the occupier for the purpose of 
committing an offence against the person or the right of property contrary to the Crim inal Code 
(Canada) Is deemed to have willingly assumed all risks and the duty of care created by 
subsection (1) applies . 

(3) The question of whether a person is on premises for the purpose set out in subsection (2) 
shall be determined on a balance of probabilities. 1996, c. 27, s. 5. 

Deemed willing assumption of risk 

6 (1) This Section applies to 

(a) land used primarily for agricultural or forestry purposes; 

(b) vacant or undeveloped rural land; 

(c) forested or wilderness land; 

(d) recreation facilities when closed for the season; 

(e) utility rights-of-way and corridors, excluding structures located thereon; 

(f) highway reservations under the PubJ.c Highways Act; 
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(g) mines as defined In either the Metalliferous Mines and Quarries Regulation Act or the Coal 
Mines Regulation Act, where the harm or damage suffered is not, in whole or in part, the result 
of non-compliance with a law relating to the security of such mine and the SJ1.le...tY__QfQ_e__rs_o_ns 
and prpperty; 

(h) private roads situated on lands referred to in this subsection; 

(I) private roads to which this Section does not otherwise apply, reasonably marked by notice 
as private, where persons are physically restricted from access by a gate or other structure; 
and 

U) recreational trails reasonably marked by notice as such. 

(2) Subject to subsection (3), a person who enters premises described in subsection (1) is 
deemed to have willingly assumed all the nsks and the duty created by subsection 5(1) 
applies. 

(3) Thls Section does not apply to a person who 

(a) enters premises for a purpose connected with the occupier or any person usually entitled to 
be on the premises ; 

(b) has paid a fee for the entry or activity of the person on premises, other than a benefit or 
payment received by the occupier of the premises from a government or government agency or 
a non-profit recreation club or association; 

(c) is being provided, in exchange for consideration, with living accommodation by the occupier; 
or 

(d) Is authorized or permitted by any law to enter or use the premises, for other than 
recreational purposes, without the consent or permission of the occupiers. 1996, c. 27, s. 6. 

Agreements modifying duties 

D 7 (1) An occupier may, by express agreement, express stipulation or notice, 

D 
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(a) extend or Increase the duty created by subsection 4(1 ); or 

(b) restrict, modify or deny the duty created by subsection 4(1 ), 

subject to any prohibition or limitation imposed by this or any other Act of the Legislature, 
against or on, the restriction, modification or denial of the duty. 

(2) No restriction, modification or denial of the duty pursuant to clause (l)(b), whether by 
express agreement, express stipulation or notice, Is valid or binding against any person unless 
In all the circumstances of the case it is reasonable and, without limiting the circumstances to 
be considered in any case, in determining the reasonableness of any restriction, modification or 
denial of the duty, the circumstances to be considered include 

(a) the relationship between the occupier and the person affected by the restriction, 
modification or denial; 

(b) the injury or damage suffered and the hazard causing it; 

(c) the scope of the restriction, modification or denial; and 

(d) the steps taken to bring the restriction, modification or denial to the attention of the 
persons affected thereby. 

(3) Subject to subsections (4) and (5), where an occupier restricts, modifies or denies the duty 
created by subsection 4(1 ) , the occupier shall take reasonable steps to bring the restriction, 
modification or denial to the attention of the person to whom the duty is owed. 

(4) An occupier of premises shall not restrict, modify or deny the duty imposed by s1..bsect1on 
4(1 ) with respect to a person who is empowered or permitted by any law to enter or use the 
premises without the consent or permission of the occupier. 

(5) This Section applies to express agreements, stipulations and notices that are made prior 
to or after the coming Into force of this Act. 1996, c. 27, s. 7. 

Independent contractors 

8 (1) Notwithstanding subsection 11( 1 ), where damage is caused to persons or property on 
premises solely by the negligence of an independent contractor engaged by the occupier of the 
premises, the occupier is not on that account liable pursuant to this Act if, in all the 
circumstances, 
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(a) the occupier exercised reasonable care in the selection of the independent contractor; and 

(bl It was reasonable that the work that the independent contractor was en.ga~ed to do 
should: have been cf one. 

(2) Subsection (1) does not restrict, modify or deny the liability imposed by any other Act of 
the Legislature on an occupier of premises for the negligence of independent contractors 
engaged by the occupier. 

(3) Where damage is caused to persons or property on premises by the negligence of an 
Independent contractor engaged by an occupier of the premises and there are two or more 
occupiers of the premises, subsection (1) applies to each of those occupiers. 1996, c. 27, s. 8. 

Duties of landlord 

9 ( 1) Where under a lease of premises a landlord ls responsible for the maintenance or repair 
of the premises, the landlord owes the same duty to each person entering on the premises as 
is owed by the occupier of the premises. 

(2) Where premises are sublet, subsection (1) applies to any landlord who is responsible for 
the maintenance and repair of the premises. 

(3) Nothing In this Act relieves a landlord of any duty imposed on landlords by any law. 

(4) For the purpose of this Section, obligations imposed on a landlord by any law shall be 
deemed to be Imposed under the lease and " lease" indudes any statutory lease or any 
contract or statutory provision conferring the right of occupation of premises on a person who 
is not the owner thereof and "landlord" shall be construed accordingly. 

(5) This Section applies to leases that are made prior to or after the coming into force of this 
Act. 1996, c. 27, s. 9. 

Application of certain Acts 

10 The Contributory Negligence Act and the Tortfeasors Act apply to and in respect of damages 
arising from a breach of the duties imposed by this Act. 1996, c. 27, s. 10. 

Application of Act to Crown 

11 (1) Subject to subsection (2), this Act is binding on Her Majesty in right of the Province and 
in right of Canada. 

(2) This Act does not apply to Her Majesty in right of the Province or in right of Canada as the 
occupier of 

(a) a public highway or a public road; 

(b) drainage works; or 

(c) a river, stream, watercourse, lake or other body of water except those areas thereof that 
have been specially developed by Her Majesty for recreational swimming or for the launching 
and landing of boats. 1996, c. 27, s. 11. 

Application of Act to municipalities 

D 12 (1) In this Section, 

J 
J 
J 
J 
J 

(a) "highway" Includes any public road or street; 

(b) "municipality" means a regional municipality, incorporated town or a municipality of a county 
or district. 

(2) This Act does not apply to a municipality as the occupier of a highway, public walkway or 
public sidewalk. 1996, c. 27, s. 12. 

Exemption from application of Sections S to 9 

13 Sections 5 to 9 do not apply to or affect 

(a) the liability or duties of an employer to employees of the employer; 

(b) the llablllty or duties of any person arising under a contract for the hire of, or for the 
carriage for reward of persons or property in any vehicle, vessel, aircraft or other means of 
transportation; 

(c) the liability or duties of any person under the Tounst Accommodations Act; 
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0 (d) the llablllty or duties of any person by virtue of a ballment; or 

(e) the liabilities or duties of any. erson under the Trails Act. 1996, c. 27, s_,_1_3 '----------------
----~-

Causes of action affected by Act 

D 14 For greater certainty, subject to subsections 7(5) and 9(5), this Act applies only in respect 
ofa cause of action arising after the coming into force of this Act. 1996, c. 27, s. 14 . 
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Repeal 

15 Chapter 322 of the Revised Statutes, 1989, the Occupiers of Land Liability Act, Is re pea led. 
1996, c. 27, s. 15. 
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Servant, Dunbrack, McKenzie & MacDonald Ltd. 
NOVA SCOTIA LAND SURVEYORS & CONSULTING ENGINEERS 

36 Oland Crescent 
Bayers Lake Business Park 

Halifax, Nova Scotia B3S 1C6 

Phone (902) 455 1537 
Fax (902> 455 8479 

April 26, 2013 

Dispute Management 

Email 

Website 

c/o Deborah Baker, B.A., M.A., LLB 
58 Snowy Owl Drive 
Bedford, NS 
B4A 3L3 

rlandry@sdmm ca 
www.sdmm.ca 

RAYMOND A. lANDRY 
MMe P Ena 
CHRISTOPHER J. FORAN 
P Ena 

GEOFFREY It MaclEAN 
P Ena 

RACHAEL W. CANNINGS 
PEn1 

KYLER. T. BOWER 
P f na .. NSlS 

Re: Milton Drive Civic #9 - Proposed Driveway Option2 Review Comments 

DANIEL 5. GERARD 
P Ena .. N5l5 

CARL I<. HARnEN 
NSlS 

H. JAMES MclNTOSH 
P.En1 . NSlS, ClS 

KEVIN A. ROBB 
NSLS 

MICHAELS. TANNER 
NSLS 

SANDRA G. WHITE 
B.Camm.,CGA 

SDMM was engaged by Dispute Management to review and comment on a proposed driveway 
route for passenger vehicles and fire truck access to 9 Milton Drive (from Milton Drive and 
across the western boundary of civic #5 (Cron property)). We understand from Dispute 
Management that Option 2, as proposed in Allnorth's Figure 1, is the Cron' s preferred route. 

Review Documents 

In our review of the proposed driveway, SDMM has considered the following; 
o The Allnorth driveway route Option 2 
• The SDMM Plan of Survey of Lot 6-PR (Cron property) 

• Site photos provided by Dispute Management 
• Explore HRM lm interval contour mapping 
• HRM 2013 Municipal Design Guidelines 
• HRM bylaw number S-300 - Bylaw Respecting Streets 

• National Building Code (2010) Fire Truck Access Routes and Route Design 
• Correspondence from Dispute Management on fire truck specifications with the local 

fire department. 

SDMM reviewed the horizontal and possible vertical design of the proposed route while 
respecting the National Building Code requirements and HRM requirements for residential 
driveways. 

National Building Code requirements for a fire truck access; 
• A minimum driveway width not less than 6m. 
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• A minimum centreline radius not less than 12m for any turn. 
• Provide a turnaround for routes longer than 90m. 

• Have a change in gradient not more than 1 in 12.5 over a minimum distance of 15m. 

HRM Redbook and by/aw requirements; 

• Two way driveways shall not be permitted to join the roadway at an angle less than 
70 degrees. 

• Two way driveways servicing residentially used property with 4 or fewer units shall 
have a width not less than 3m and not greater than Sm, except where property 
frontage exceeds 18m, a driveway width of up to 6m may be permitted. 

• The maximum grade for a residential driveway shall be limited to 15%. 

Review Observations 

Horizontal Alignment 

SDMM reviewed the proposed driveway route considering the above standards. Our 
observations on the proposed horizontal alignment are as follows; 

1. The proposed driveway is shown at approximately 4.Sm wide. Building code requires a 
minimum 6.0m width for fire trucks. 

2. The existing driveway to civic #5 joins Milton Drive at approximately 35 degrees. HRM 
requires two way driveways to join the roadway at an angle not less than 70 degrees. 

3. The proposed driveway has centreline radii ranging from 5.Sm to 9.0m. Building code 
requires a minimum centreline radius not less than 12m for fire trucks. 

4. The driveway length is approximately 120m in length. Building code for fire truck access 
requires a proper turning area beyond a length of 90m. 

Recommendations {see attached sketch 1); 
1. The driveway needs to be widened to a minimum of 6m to provide fire truck access. 
2. The intersection of the driveway alignment with Milton Drive must be no less than 70 

degrees. 
3. The minimum driveway centreline radius is 12m for fire trucks. 
4. Confirm the above recommendations with the local fire authority. 

Vertical Alignment 

Based on the proposed driveway access route, SDMM reviewed 3 options for the vertical 
grading design while considering the HRM bylaws and Canadian Building Code (see attached 
sketch); 

1. Try and follow the existing ground to limit site disturbance and cost. 
2. Use the maximum 15% grade for a residential driveway suitable for passenger vehicles. 
3. Use the maximum 15% grade for a residential driveway and a maximum change in 

gradient not more than 1 in 12.S over a minimum distance of 15m for fire access. 

Our observations on the vertical alignment are as follows {see attached sketch 2); 
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1. Trying to follow the existing ground provides grades along the proposed route in excess 
of 60 percent. Too steep. 

2. Following a maximum of 15% grade for residential driveways results in retaining walls 
on either side of the driveway for the majority of the driveway to a maximum height of 
5.5m near civic 6 and 8 Marine Drive. This still would not permit access for fire trucks as 
the change in gradient is more than 1 in 12.5 over a minimum distance of 15m. 

3. Considering the maximum 15% grade for a residential driveway and a maximum change 
in gradient not more than 1 in 12.5 over a minimum distance of 15m will result in 
retaining walls on either side of the driveway for the majority of its length to a 
maximum height of 5.7m near civic 6 and 8 Marine Drive. Alternatively, a 3 Horizontal 
to 1 Vertical slope could be used in place of a retaining wall along the east side of the 
driveway, however this will require a larger area of site disturbance and tree clearing. 

Recommendations (see attached sketch 3); 
1. To provide fire truck access, only Option 3 provides the maximum grades allowable. 

Provide a maximum 15% grade and a maximum change in gradient not more than 1 in 
12.S over a minimum distance of 15m. 

2. Based on item 1 above, retaining walls would be required on both sides of the proposed 
route. As a minimum, an approximate lOSm length of wall ranging in height of 0.5m to 
5.7m would be required along the west side of the driveway and an approximate 115m 
length of wall ranging in height of O.Sm to 2.6m would be required on the east side of 
the driveway. 

3. The existing stone retaining wall will need to be removed along the west boundary of 
civic 5 Milton. This will require approval from the adjacent land owners (civic 4, 6, & 8 
Marine Drive and 3 Milton Drive). 

4. Excavation for the proposed retaining wall along the west boundary of civic 5 Milton 
may impact the existing sewer service located in the easement adjacent to this 
boundary. 

5. With retaining walls on either side of the driveway, space may be limited and need to be 
confirmed for minimum width with the local fire authority. 

Review Summary 

Based on our review of the proposed driveway route, west of the civic 5, significant tree 
removal, retaining wall construction and site disturbance would be required on the property at 
5 Milton Drive. A preliminary estimate for retaining wall construction would be approximately 
$350,000 (excluding rock excavation and probable blasting) based on the approximate lengths 
and heights. In addition, approval is required for; tree removal, existing retaining wall removal, 
construction access to install the required retaining walls would be required from; 3 Milton 
Drive, 4 Marine Drive, 6 Marine Drive, and 8 Marine Drive. Based on the local geology, rock 
breaking would more than likely be required to construct this driveway. There is an existing 
service easement along the shared boundary of civic 5 Milton and civic 4, 6, & 8 Marine Drive 
and excavation for the retaining wall may undermine the existing sewer. Approval would be 
required from Halifax Water or other easement holder. The existing power poles would also 
likely be affected by the construction excavation and rock breaking may impact existing 
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Attachment "C"



Attachment "D"

IN THE MATTER OF the Private Ways Act, R.S.N.S 1989 c. 358, as amended; 

AND IN THE MATTER OF the lands of Rita Marie Cron and Charles Claudius Edward 
Cron at 5 Milton Drive, Halifax, Nova Scotia 

AND IN THE MATTER OF an arbitration for compensation pursuant to the Private Ways 
Act, R.S.N.S 1989 c. 358, as amended held on September 23rd, 20154 at Halifax; 

DECISION OF THE ARBITRATION PANEL 

Kevin Downie, Charles Hardy, Kathryn Dumke (Chair) 

1. This is the decision of the Arbitration Panel in the matter of appraisal for compensation 
pursuant to s. 20 of the Private Ways Act, supra. The Arbitrators entered the lands of 

Rita Marie Cron and Charles Claudius Edward Cron ("the Crons") on July 28th, 2014 to 
view and familiarize themselves with the property of the Crons and a hearing was held on 
September 23rd, 2014 to receive expert evidence and submissions of the parties to the 

arbitration. 

2. Susan Sutherland ("Sutherland") petitioned the Halifax Regional Municipality ("HRM") 

pursuant to the Private Ways Act, supra for an access road to her landlocked property 

which lies adjacent to and to the southeast of the lands of the Crons ("the lands"). On 
November 27th, 2013 Commissioner Baker, who had been appointed by HRM as the 

Commissioner under s. 3 of the Private Ways Act, supra, gave her decision which 

determined the location of the road and future right of way. Her sketch is attached as 
Schedule "A". 

3. In 1966 the predecessor of HRM expropriated a service easement ("HRM easement") 
from the predecessors in title to the Crons' across the land for water, gas, cable and 

sewer services. The HRM easement is described as follows: 

The right at any time to enter upon the lands for the purpose of laying down and 

constructing sewers and drains, and pipes for water and gas, and conduits for 
wires of all kind, in, under, and upon the said lands and the keeping and 

maintaining the same at all times in good condition and repair, and for every such 



purpose the Municipality of the County of Halifax shall have access to the lands 
at all times by its servants, employees, workmen and agents. 
[Emphasis added] 

The service easement services the Sutherland lands as well as several other properties to 
the south-east and south of the lands. 

4. The lands are also encumbered by a public footpath, which originated approximately 200 
years ago as the towpath used to tow boats and ships to the mouth of the Northwest arm. 

This tow path is now shown as a public footpath crossing the Crons' lands and their 
neighbouring properties to the south- east. 

5. At the time of the viewing of the lands, the area in which the proposed road was laid out 
presented itself as a generally level area overgrown with some trees, bushes and tall 
grass, on which the location of the road had been laid out by wooden stakes. We have 
attached several pictures showing the area in Schedule "B". 

6. During the hearing on September 23rd, 2014 both the Crons and Sutherland presented 

expert evidence through their respective expert appraisers to the arbitration panel. Both 
experts, Peter MacLellan ("MacLellan") for the Crons and Paul Fennell ("Fennell") for 

Sutherland, were familiar with the lands having prepared previous reports for their 
respective clients for different purposes. The reports presented at the hearing were stand­
alone reports specifically addressing the issue of compensation to which the Crons are 
entitled. 

7. Both experts concluded that the correct approach to appraising the loss suffered by the 
Crons was by a direct comparison approach, meaning that data sets on properties of 
similar location and character were compiled and compared to the subject lands to arrive 

at a value for the use of the lands taken. Both experts agreed that the subject area was 
3570 square feet, being the lands within the area delineated by Commissioner Baker in 
her decision of November 27th, 2013. 

The evidence of Peter MacLellan for the Crons 

8. In his report Peter MacLellan describes the assignment as follows: 

The value of the Property Rights being appraised in this report are those which 
currently belong to the owner of 5 Milton Drive which rights are being diminished 
by the imposition of a driveway. 



9. MacLellan compiled a set of six comparison properties in similar character and locations. 

10. MacLellan then adjusted these for time, that is for any time which had passed since the 

last sale of the comparison properties and the effective date of the appraisal report 
prepared by him. He came to the opinion and concluded for the purposes of the report 

that property values had increased by 3% per annum and adjusted the comparison 
properties accordingly. The comparison properties were vacant land properties. 

11. MacLellan showed an adjusted range of $16.99 to $136.50 per square foot value in the 
comparison properties. Interestingly, the total adjusted value of all properties ranged 

between $918,000.00 and $1,350,000.00 or on average $1,090,500.00 regardless of size. 

12. MacLellan then adjusted the properties for size. Based on his theory that the per square 
foot price for properties varied according to their size, MacLellan opined that a size 

adjustment was required to correctly reflect a per square foot value. He prepared a 
trendline graph showing that with decreasing size, per square foot value went up 
exponentially. 

13. According to his calculation MacLellan formed the opinion, that the per square foot value 
of properties between ten and fifteen thousand square feet had to be adjusted upwards by 
20%, properties between twenty and thirty-five thousand square feet had to be adjusted 
upwards by 30% and properties over forty thousand square feet had to be adjusted 
upwards by 300%. 

14. MacLellan then applied these adjustments to square foot value of the comparison 

properties resulting in the per square foot value range of $76.44 to $163.80. 

15. Based on these adjustments, MacLellan concluded that the average adjusted per square 
foot value of the property being appraised was $86.51 which he rounded down to $80.00 
per square foot. This amount was applied to the area of the proposed easement which 
resulted in an amount of $285,600.00. This amount was then rounded up to $300,000.00 

which in MacLellan's opinion was to cover any removal of trees and other construction 
damage caused as a result of the construction of the driveway. 

16. MacLellan made no adjustment for the existence of the service easement on the basis that 

it was subsurface and on the basis that "HRM has the right to go on the land and fix the 
services" but that otherwise the easement did not impede uses such as lawns, gardens etc. 

MacLellan did not take into consideration the scope of the service easement permitted by 



the wording of the easement. The service easement specifically permitted services to be 

installed "upon the land" in addition to "in, under .... ". 

1 7. On cross-examination, MacLellan admitted his conclusions would have been different if 

he had taken the approach of total land value of the lands . He also admitted that the area 

he valued was not waterfront even though all of his comparables were waterfront lots. 
He testified that by comparison his concluded square foot value for the easement strip 
exceeded the value of the remainder of the lands by a factor 2.7 or 270%. 

18. Maclellan described that the highest and best use of the property was as a residential 
estate lot and specifically with respect to the driveway area as an easement, presumably 

because of the existing HRM easement. Curiously, on questions from the panel 
MacLellan testified that the size adjustment method he used was created by him to adjust 
for the unusual circumstances arising from a compensation claim pursuant to the Private 
Ways Act, supra but he could not point to any authority for such an adjustment. 

The Evidence of Paul Fennell for Sutherland 

19. Fennell described his assignment as follows: 

The purpose of this appraisal is to estimate the market value of the proposed Right 
of Way parcel of land as at the effective date, May 8th, 2014 for asset valuation -

to assist in determination of compensation to the land owners for the granting of a 

Right of Way as described in Section B of this report. 

20. While the agreed to effective date of appraisal was to be August 8th, 2014, Fennell 
concluded that his values would not have changed between May 8th and August 8th, 2014. 

He also concluded that the highest and best use of the lands of the Crons is as a 
residential estate with water frontage with a single family dwelling. He concluded in his 
report that both before and after the placement of the driveway the highest and best use of 
the property of the owner was: 

Continuation of use as a single family dwelling 
Continuation of use as a single family dwelling with potential for subdivision to one 
additional lot. 

21. In his report Fennell sets out the considerations he applied while preparing his appraisal. 
He took into consideration the following factors: 



Location of the property; 
Size, shape and physical features; 
Legal and physical access to the property; 
Municipal services available; 

Local zoning and planning considerations; 

Size, condition and functional qualities of the improvements; 
Surrounding land use schemes; 
Area real estate and development trends; 
Current use of property; and 
Existence of two easements bisecting the property at its water frontage area. 

22. Fennell compiled a set of four comparison sales and two listings. The comparison 
properties ranged in un-adjusted per square foot basis, between $2.75 and $127.36. 

23. He then adjusted the sales and the listings in accordance with the factors set out above 

and dropped one of the sales comparables and one of the listing comparables because of 
their poor quality as comparables to the lands of the Crons. Fennell arrived at an 
adjusted value range between $12.65 and 36.37 per square foot. He concludes that a 

market rate of $28.00 per square foot is an appropriate valuation. 

24. Fennell then considered the existence of the service easement to the extent to which it 
reduces the value of the proposed driveway area. Concluding that the existing easement 
reduced the value of its square footage by 50%, he applied a rate of $14.00 to that portion 

of the area which overlapped the existing service easement area. Based on these 
calculations Fennell concluded that the value of the use of the land so taken is $73,276.00 
which he rounded down to an even $73,000.00. 

25. To this number, Fennell added $5,000.00 for any physical damage occasioned by the 

construction of the driveway and arrived at the total amount of $78,000.00 in 
compensation. 

26. Fennell gave an opinion that a size adjustment as was done by MacLellan was not helpful 

since the 3570 square foot lot assumed was not a free standing lot and could only be used 
in conjunction with the surrounding residential property. He also testified that a potential 
subdivision of the Cron property would not require the consent of Sutherland. 

27. On cross-examination Fennell testified that this was a unique case and that he had never 
been called upon to do a valuation under the Private Ways Act. In his evidence he 

testified that the driveway would not materially affect the view plane from the residence 
of the Crons because of the topography of the lands. 



The Law 

28. The Private Ways Act, supra confers statutory power to impose access to a property over 
the lands of a neighbouring owner and to compensate that owner for the loss suffered. 

29. The authority to appoint arbitrators and their power in carrying out the appraisal pursuant 
to the Act is as follows: 

20 Where no agreement for compensation is made, arbitrators to appraise the same 
shall be appointed in the following manner: 

(a) one arbitrator shall be appointed by the commissioner, another by the owner of the 
land and a third by the warden; 

23 (1) The arbitrators shall enter upon the land and appraise the compensation payable to 
the owner in respect thereto. 

(2) The award of the majority of such arbitrators is valid and binding. 

(3) The precept, with the report of the commissioner and the award, accompanied by 
a plan and containing or referring to a description of the land, shall be transmitted to the 
municipal clerk to be laid before the council. R.S., c. 358, s. 23. 

30. Specifically, section 28 of the Act sets out the nature of the compensation to be awarded 
as follows: 

28 The compensation to which an owner shall be entitled shall include the value of 
the use of the land so taken, if any, and the damages to the land of the owner directly 
caused by such private way or road. 

31. The ascertainment of compensation is limited by s. 36 of the Act as follows: 

3 6 For greater certainty, 



(a) an order, award or decision made or any other action taken pursuant to this Act is not 
an expropriation for the purpose of the Expropriation Act or at common law or otherwise; 

and 

(b) the Expropriation Act does not apply to this Act or to any order, award, decision or 

any other action made or taken pursuant to this Act. 2011, c. 25, s. 2. 

32. The arbitrators for this arbitration were appointed in accordance withs. 20 of the ;\ct. 
Each of the Crons, the commissioner and the Municipality appointed one arbitrator. 

33. Section 23 of the Act requires the Arbitrators to" ... enter the lands and appraise the 

compensation ... ". It is clear from the wording of the Act that the Arbitrators shall 
conduct the appraisal of the compensation. In doing so they are entitled to consider 

any evidence presented by the parties to the arbitration. In this case both Crons and 
Sutherland chose to present an appraisal report prepared on their behalf. The hearing on 
September 23rd, 2014, was scheduled to receive that evidence and submissions with 
respect to the evidence. 

34. Both appraisers adopted the "Comparison Approach" to appraise the value of the use of 

the land so taken pursuant to s. 28 of the Act. 

3 5. Both appraisers interpreted the second branch of s.28 " .. and damages to the land of the 
owner directly caused by such private way or road", to mean physical damage occasioned 
by the construction of the road, such as removal of trees etc. Only one of the appraisers, 

Fennell, considered in his report any reduction or diminution of value of the lands of the 
owners caused by the private way or road as laid out by Commissioner Baker. 

36. The Act is remedial in nature. It permits a property owner by Petition to the Municipality 

in which the lands of the Petitioner are situated to lay out an easement across a 
neighbouring property to provide access to the Petitioner's land and to compensate the 
owner of the lands which become encumbered by the petitioned-for easement. Pursuant 
to s. 9 (5) of the Interpretation Act, R.S.N.S 1989 c. 235: 

(5) Every enactment shall be deemed remedial and interpreted to insure the attainment of 
its objects by considering among other matters: 

(a) the occasion and necessity for the enactment; 
(b) the circumstances existing at the time it was passed; 
( c) the mischief to be remedied; 
(d) the object to be attained; 



( e) the former law, including other enactments upon the same or similar subjects; 

(f) the consequences of a particular interpretation; and 
(g) the history of legislation on the subject. 

37. At the commissioner stage of the proceedings under Act, Sutherland was entitled to a 
broad, remedial and favourable interpretation of the Act. It resulted in Commissioner 
Baker laying out the right of way road to be appraised. At the compensation stage of the 

proceedings under the Act the owners, the Crons, are entitled to a broad, remedial and 
favourable interpretation of the Act in setting the compensation. 

Analysis 

38. The Arbitrators take the view that correct compensation for the Crons includes 

compensation for: 

a. the use of the land taken by the easement; 
b. physical damage to the land resulting from construction of the road; and 
c. monetary damages for the reduction in value of land of the Crons directly 

resulting from the private way as laid out by Commissioner Baker. 

39. Under s. 23 of the Act, the arbitrators are required to enter the lands and appraise the 
compensation for the owner of the lands. Section 28 does not limit the considerations of 
appraisal but rather requires the Arbitrators to consider and value both loss of use and 
damages occasioned by the granting of the access easement. 

40. During evidence both experts and during submissions both counsel were asked for the 
interpretation of the words contained in s. 28. The arbitrators agree and find that "the loss 

of the use of the land so taken" is properly compensated for by determining the value of 

land. Given the nature of this easement as a road or private way, one would be hard 
pressed to find residual uses of the area taken other than use as a road by the owner and 
the owner's right to cross the road. Essentially all other uses are removed. 

41. With respect to the second branch of s.28, it must be noted that the Act speaks of 
"damages" rather than "damage". The proper definition of these words are found in any 
dictionary. Quoting from Websters, 2014, : 

Damages n. injury, harm -pl. sum claimed or adjudged in compensation for harm 

or mJury. 



42. The wording of s. 28 of the Private Ways Act, supra, makes it clear that damages 
"directly caused to the land of the owners" are to be compensated. Taking into 
consideration the wording of the Act, the Panel finds that a diminution of the value of the 
land of the owners creates an injury and harm to the land of the owners that is directly 
caused by the easement or right-of-way. The land of the owners will be functionally 
diminished by the right-of-way as laid out by Commisioner Baker. 

Analysis of the Appraisal Evidence 

Lot Values 

43. The two appraisers, Maclellan for the Crons and Fennell for Ms Sutherland, both 
adopted the Direct Market Comparison Approach. Both appraisers compared waterfront 
sales that had taken place and made adjustment to the sale prices to arrive at values which 
could be used for comparison with the land to be taken in order to establish value. Both 
appraisers made adjustments to the sale prices to estimate what the price would have been 
if it had sold on the effective date. Maclellan used a time adjustment based on three 
percent a year using MLS data and National Bank statistics. Fennell only adjusted one of 

his sales for a total of ten percent. 

44. Maclellan on the other hand made only one other adjustment after time which was for 
size. MacLellan's logic was that the parent lands over which the easement was being 
taken did not have a uniform value for every square foot, and that the land taken would 
be more valuable than the land at the rear of the lot which was steep and unusable. In 
order to account for this, he made the assumption that the land under the easement was 
itself a waterfront lot that could be developed and made all of the size adjustments based 
on the size of the easement area. The adjustments made were based upon the formula: 

Lot size 10,000 to 15,000 square feet 
20,000 to 25,000 square feet 
40,000 +square feet 

20% 
30% 
300% 

45. Aside from the fact that the formula omitted sites between 15,000 to 20,000 square feet, 
and 25,000 to 40,000 square feet, the Panel found no evidence to support this hypothesis, 
nor any logic to it. 

46. Fennell made adjustments for location, size, services and 'other'. The total of these 
adjustments on the time adjusted sales was very large, resulting in adjustments for each 



of the sales of: plus 95%, minus 76%, plus 70% and plus 317% for the first four of his 
comparable properties. The largest adjustment was on the second comparable which was 
adjusted from $127.36 per foot to $30.36 per foot. When questioned by thePanel, Mr. 
Fennell could not provide evidence for the adjustments, stating that it was his 
"experience". 

4 7. Both appraisers used as one of their comparable sales a property located at 104 7 Belmont 

on the Arm. Both appraisers .agreed that it was a relevant sale to use; however, 
MacLellan adjusted the sale price from $129.38 per square foot to $163.80 per square 
foot which was in excess of double his final value conclusion. 

48. Fennell's adjustment of this same sale was from $127.36 to $30.36 per square foot, still 
higher than his conclusion of $28.00 per square foot. The Panel, after hearing the 
evidence, found that the Belmont on the Arm sale was not a useful comparable to either 
the subject lands or the other comparable properties used. The exclusion of this sale 

narrowed the range of sale prices and time adjusted sale prices significantly. 

49. Both appraisers broke the sale price down into a value per square foot ending up, even 
after large adjustments, with a large range of value. It is apparent to the Panel that when 
taking the time adjusted values for all of the com parables used by MacLellan that there is 

a fairly tight value range in lot value as opposed to the value per square foot. Taking the 
time adjusted values per square foot on page 19 of the MacLellan report and applying 
them to the area of each, the range of values are: 

Index Sale Time Adjusted Total Adjusted 
No. Price/Sq.Ft. Lot Value 

1 $133.64 $1,394,399 

2 $54.62 $1,147,020 

3 $48.92 $1,217,520 

4 $24.00 $1,017,720 

5 $25.83 $1138713 

6 $17.49 $1,065,193 

50. When removing the Belmont on the Arm sale (Sale No.I), the adjusted value range falls 
tightly between $1,017, 720 to $1,217 ,520, indicating that the value of the subject lands 
would most probably fall between $1 m and $1.2 m. Both appraisers mentioned that the 



possibility of being able to subdivide the subject property may have an effect on value 
but no evidence was given as to the actual possibility of being able to subdivide or as to 
the effect on value. 

The Effect of the Existing Easements in Favour of HRM 

51. The access right-of-way in favour of Ms Sutherland follows, for the most part, the route 
of an existing easement in favour of HRM. The existing easement encumbers the parent 
lot parcel. The appraisers dealt with this encumbrance in different ways. Fennell 
assumed that the existing encumbrance had removed 50% of the land value affected by 
the easement in that it had removed certain rights from the land. No evidence was 
provided by Fennell as to the 50% value but was used as an empirical measure. Fennell 
applied 50% of his concluded value per square foot to the encumbered land and 100% of 
value to the land falling outside of the existing right-of-way. 

52. Maclellan was of the opinion that the existing right-of-way in favour of HRM had no 
effect on the value of the lands and applied I 00% of his land value opinion to the access 
easement area. In support of this opinion he gave reference to a recent Pipeline 
Arbitration Committee Decision, Miller and Miller Maritime and Northeast Pipeline 
2012 PAC. In the cited decision the Committee had awarded 100% of value to land to be 
encumbered with a subsurface oil pipeline. In the Panel's opinion, the decision suggests 
that the existence of the service easement may have taken away I 00% of the value of the 
affected land which would leave 0% for compensation to the Crons to the extent to which 
the existing service easement and the proposed right of way coincide. 

53. The Panel is satisfied that the value of the land affected by the HRM Easement has been 
reduced in value and in the absence of any other evidence accepts the evidence of Mr. 
Fennell at 50% of value. The Panel has arrived at this conclusion taking into 
consideration the specific circumstances of the subsurface easement in Miller, supra, 
which differed from the HRM service easement in that in Miller, supra all functional use 
of the property was removed. 

Damages to the Land of the Owner Directly caused by Such Private Way or Road 

54. Maclellan did not address this matter in his report. In his evidence he indicated that the 
approach that he used might have taken this into account. Fennell does address areas of 
potential loss of value to the land owner relating to: Loss of Privacy; Effect on Ability to 



Subdivide; Loss of easy access from the dwelling to the water frontage; effect on ability 
to construct additional structures and; effect on views of the waterfront from the 

dwelling. After this analysis, it was Fennell's opinion that there was no adverse effect 
with the exception of a cost of $5,000 to replace some trees. 

Findings 

55. The Panel has reviewed all of the evidence provided and also looked at its responsibilities 
under the Act to appraise the compensation payable to the owner. 

56. With regard to the value of the land, the Panel agrees that the Direct Market Comparison 
Approach is the most appropriate method to use. The Panel has utilized the time adjusted 

lot sales as used in the MacLellan report to arrive at a lot value of $1.15 million dollars 
giving a value per square foot to be applied to the land affected by the access easement of 
$17.50 per square foot. 

57. With regard to the value of the land affected by the HRM easement, we accept the 50% 
of value as used by Fennelll, together with the 100% loss of value for the lands outside 
the easement. 

The appraisal of the land taken is therefore: 

Value of land of right-of-way over freehold area -
1,665 sq. ft.@ $17.50 = $29,137 

Value of land of right-of-way over existing easement area-

1,904 sq. ft.@ $8.75 = $16.660 
$45,797 

Rounded $45,800 

58. The Panel has heard the evidence regarding the damages to the land of the owner directly 

caused by the private road. The Panel has also viewed the property. It is quite apparent 
that there will be vehicles crossing the property between the residence and the water 
frontage. The existing HRM easement is passive and the driveway is not. Neither 
appraiser looked at the damages, or loss of value of the total property which may be 
caused by this encumbrance. Pursuant to its powers set out in section 20 of the Act, the 

Panel finds that that there is a negative effect on the value of lands owned by the Crons. 
The extent of this negative effect and its valuation, was arrived at bearing in mind the 

existing easements crossing the front of the Crons lands and the appraisal expertise of one 
of the Panel members. The only evidence of the total property value is in the MacLellan 



report, at $1,900,000. The Panel has appraised the damages for loss in value of the 
Crons' lands directly caused by the right-of-way at 5% of the value of the lands as 

assessed by MacLellan. That amount based on the evidence before us is $95,000.00. 

59. The total award is therefore: 

Value of land under Access Easement 
Loss in Value 

Additional Expenses and Costs 

$ 45,800 
$ 95,000 
$140,800 

60. The exercise of the provisions of the Private Ways Act, supra, is an exercise of statutory 

power in the public interest. 

61. The Act contemplates a taking of rights from property owners for the benefit of 
landlocked neighbours and the compensation payable for such a taking. In Nova Scotia 

(Attorney General) v. Williams [1995] NSJ No 331 (CA) the Nova Scotia Court of 
Appeal stated the following at paragraph 20: 

When the public interest demands that property rights must be taken from 

an individual owner against his of her will, the owner has no option but to rely in 
good faith on the professionalism of an appraiser for advice as to their value. It is 

unlikely the owner will have experience in dealing with appraisers or any means 

of controlling the cost of ascertaining the value of the expropriated property 
interests. It is not the intention of the Act that an owner whose lands are taken 

should have to spend the compensation received for them on professional fees. 

62. In this proceeding the parties by agreement determined that both Schedule A to the 
Commercial Arbitration Act S.N.S. 1999, c. 5, as amended, shall apply and agreed as 
follows: 

The arbitrators shall be authorized to determine what, if any, additional expenses 
are to be paid by the Petitioner, together with the amount of any such additional 

expenses. The categories of additional expenses claimed by the Owners include 
legal fees and expert fees. The Petitioner denies liability for those expenses. 

63. In Schedule "A" of the Commercial Arbitration Act, supra paragraph 8(n) states: 



Under this Schedule, the power of the arbitrator includes, but is not limited to, 

(n) fixing and awarding costs, including solicitor/client costs and the costs of the 
arbitration proceeding. 

64. The results of the arbitration are mixed. Expert evidence presented by the parties was 
partially adopted and partially rejected. Neither party addressed, sufficiently, the issue of 
"damages directly caused" in their submissions and their appraisals did not address the 

diminution in value of the land caused to the owners, in this case the Crons. 

65. The Panel finds that the Crons in light of the mixed results are entitled to their costs on a 
party party basis and is prepared to allow, based on an amount involved of $140,800.00 
the sum of $16,800.00 plus their expert appraiser fees and reasonable disbursements. 

66. The compensation assessed, together with the costs awarded is in the amount of 
$157,600.00 plus the additional expenses for expert fees of the Crons and reasonable 
disbursements. If the parties cannot agree on the disbursements, the Panel will set 

disbursements on receipt of proof of such disbursements. 

DATED at Halifax, this 17th November, 2014 

The Panel 

Kathryn Dumke Charles Hardy Kevin Downie 




