
 

 
 
P.O. Box 1749 
Halifax, Nova Scotia 
B3J 3A5 Canada    

Item No.   14.1.6              
 Halifax Regional Council 

 December 13, 2016 
  

TO:   Mayor Savage and Members of Halifax Regional Council 
 
 
SUBMITTED BY:  

Jacques Dubé, Chief Administrative Officer 
    
    
   Jane Fraser, Acting Deputy Chief Administrative Officer 
 
DATE:   December 1, 2016 
 
SUBJECT:  Amendment to Easement Agreement, 39 Coolens Road, Shad Bay 
 

 
ORIGIN 
 
March 2016 - the property owner of 39 Coolens Road, Mrs. Pomroy/Rose, indicated that the fence 
installed on her property, as part of an Easement Agreement dated July 30, 1999 with the Municipality, is 
no longer relevant.  The property owner claims it does not serve its intended purpose any further as 
natural vegetation and a visibly defined path now provides the physical delineation that was originally 
intended by the fence.   
 
Mrs. Pomroy/Rose is asking that the fence be removed. The fence delineates the public access 
easement to the beach from the rest of the owner’s property. The fence is now leaning in spots, heaved 
from frost movement, and generally in need of minor repair.  
 
LEGISLATIVE AUTHORITY 
 
Halifax Regional Municipality Charter: 
  
61 (1) The Municipality may acquire and own property granted or conveyed to the Municipality either 
absolutely or in trust for a public or charitable purpose. 
  
79 (1) The Council may expend money required by the Municipality for: (i.e.) public grounds, squares, 
halls, museums, parks, tourist information centres and community centres; 
 
RECOMMENDATION 
 
It is recommended that Halifax Regional Council; 

 
1. Authorize the Mayor and Municipal Clerk to enter into an Easement Amendment Agreement on the 

following terms:    
 

(a) Owner to permit staff to remove the fence at HRM’s cost and at the earliest opportunity; and 
(b) release the Municipality from all obligations whatsoever under the Easement Agreement, 

including the obligation to indemnify;  
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(c) acknowledge and confirm that on a go forward basis the owner shall be responsible for all 
future costs and expenses should the owner decide to erect a new fence, including the 
obligation to maintain in good repair; and  
 

(d) acknowledge, ratify and confirm the right of the general public to access the beach and 
waters of Shad Bay unimpeded by the owner. 

 
BACKGROUND 
 
The subject property, 39 Coolens Road, is 40,400 sq. ft. in area, and has approximately 490 feet of beach 
frontage on Shad Bay. The beach had historically been used by local residents for beach and water 
access.  In 1995, a 3,300 sq. ft. single family dwelling was constructed on the property and public access 
to the beach was curtailed. The loss of public access to the beach became a contentious issue for the 
area residents. 
 
In September 1998, Halifax Regional Council authorized the purchase of 39 Coolens Road, Shad Bay, on 
the condition that the community would pay for, and manage, the property through an area rate. At the 
time, two options for the property were considered: 

 
1. Convert the property and building into a community recreation facility, with the purchase price, 

capital and operating costs being carried by the Prospect Recreation Area rate, facility revenues, 
and Councillor Discretionary Funds. 
 

2. HRM would encumber the property with an access easement or reserve to guarantee access to 
the beach for the community. The property would then be resold with the encumbrance in place. 

 
The Prospect Road Recreation Association and HRM staff explored the requirements for the conversion 
of the single family dwelling to a public recreation centre, and determined that although the costs were not 
prohibitive, it would encumber the recreation area rate for the entire area for up to twelve years or would 
mean an increase in the area rate levied. The Association concluded that the objective of having beach 
access could be obtained by encumbering the property with a public access easement that would legally 
encumber the property, and would remain on the property if it was sold. 
 
In June 1999, Regional Council authorized staff to: create a public access using the beach portion of the 
property located at 39 Coolens Road; deem the balance of the property surplus to the needs of the 
Municipality; and place the property on the open market for sale. 
 
In July 1999, Halifax Regional Council approved the market value sale of 39 Coolens Road to Kim and 
Paul Pomroy.  
 
Also in July 1999, HRM and the Pomroy’s entered into an Agreement for the Fence on the property that 
delineated the Access Easement. The Easement Agreement stated that HRM would be responsible for: 

1. The installation and maintenance of a suitable fence between the Access Easement area and the 
 rest of the property; 

 
2. HRM responsible for general public liability insurance; and 

 
3. HRM indemnified the property owner against all liabilities, costs, suits, claims caused by the 

public use of the property. 
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DISCUSSION 
 
During a site meeting on May 6, 2016, Mrs. Pomroy/Rose indicated to staff that a suitable fence was 
required at one time.  The current path created from the road does provide access to the beach and its 
regular users are familiar with this being the access point. During the site visit, it was confirmed the fence 
does lean in one section and is worn and weathered due to its close proximity to the ocean; however, it 
does not pose any safety concerns and is functioning as intended.  
 
In July 2016, Mrs. Pomroy/Rose asked for an update as she indicated the fence is an eyesore and was 
prepared to remove the fence herself. 
 
In September 2016, as a result of a service request where the owner indicated she was going to start 
removing the fence, staff hand delivered a letter and requested the owner to reconsider and review the 
Easement Agreement.  
 
There are now bushes and shrubs planted on the site that helps delineate the easement area from the 
rest of Mrs. Pomroy/Rose’s property. In this instance, staff feels that the bushes provide sufficient 
separation between the public access area and the rest of the owner’s land. 
 
The removal of the fence will in no way remove the public right to access the beach area, as the Public 
Access Easement will remain in place. The only difference will be that the fence requirement for HRM will 
be removed from the agreement, any future fence will be the responsibility of the property owner, and all 
of HRM’s obligations will be terminated. Removal of the fence will eliminate HRM’s liability and costs 
associated with future maintenance and recapitalization of the fence. The owner appears to be aware of 
the consequences and still agrees with the removal. 
 
 
FINANCIAL IMPLICATIONS 
 
The cost for removal of the fence will be absorbed within the 2016/17 Operating Budget for Parks & 
Recreation. 
 
 
RISK CONSIDERATION 
 
There is low risk to HRM with the recommendation of this report, as it is removing an HRM responsibility. 
However, there is a risk to the property owner in that the general public may start using other portions of 
their property not included in the public access easement area.  
 
 
COMMUNITY ENGAGEMENT 
 
A representative of the Prospect Road Recreation Association was advised of this request, as they were 
involved with the decision to install the original fence. The representative advised staff that the 
Association is not in support of removing the fence; however, no rationale was provided.  As stated 
above, the fence is located on private property and the original purpose of the fence (to delineate private 
property from the easement) has now been replaced by natural vegetation and a clearly defined footpath. 
 
 
ENVIRONMENTAL IMPLICATIONS 
 
None  
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ALTERNATIVES 
 
Alterative 1:   The current Easement Agreement would stay in place and HRM would continue to 

 maintain the fence and plan for capital replacement in 3-5 years. 
 
Alternative 2:  The current wooded board fence would be replaced with a lower chain link fence, which  
  would be less obtrusive.   
 
 
ATTACHMENTS 
 
Attachment A - 39 Coolens Road Easement Agreement  
Attachment B - 39 Coolens Road Deed 
Attachment C - Picture of current fence condition  
 
 
 
A copy of this report can be obtained online at http://www.halifax.ca/council/agendasc/cagenda.php then choose the 
appropriate meeting date, or by contacting the Office of the Municipal Clerk at 902.490.4210, or Fax 902.490.4208. 
 
Report Prepared by: Rob Mullane, Superintendent Parks 902-490-5819 
 
 
Report Approved by:                                                                                                                                                                             
                                            Ray Walsh, Manager Parks 902- 490-6951 
 
  
Report Approved by: __________________________________________________________ 

John Traves, Q.C., Director - Legal, Insurance and Risk Management Services 
 902.490.4226 

 
    
                                                                                                         
Report Approved by: Brad Anguish, Director of Parks & Recreation 902.490.4933  
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