HALIFAX

P.O. Box 1749
Halifax, Nova Scotia
B3J 3A5 Canada

Item No. 14.1.6

Halifax Regional Council
December 13, 2016

TO: Mayor Savage and Members of Halifax Regional Council

SUBMITTED BY: Original Signed by&

Jacques Dubé, Chief Administrative~Officer
Original Signed b o

Jane Fraser, Acting De@Chief Administrative Officer

DATE: December 1, 2016
SUBJECT: Amendment to Easement Agreement, 39 Coolens Road, Shad Bay
ORIGIN

March 2016 - the property owner of 39 Coolens Road, Mrs. Pomroy/Rose, indicated that the fence
installed on her property, as part of an Easement Agreement dated July 30, 1999 with the Municipality, is
no longer relevant. The property owner claims it does not serve its intended purpose any further as
natural vegetation and a visibly defined path now provides the physical delineation that was originally
intended by the fence.

Mrs. Pomroy/Rose is asking that the fence be removed. The fence delineates the public access
easement to the beach from the rest of the owner’s property. The fence is now leaning in spots, heaved
from frost movement, and generally in need of minor repair.

LEGISLATIVE AUTHORITY

Halifax Regional Municipality Charter:

61 (1) The Municipality may acquire and own property granted or conveyed to the Municipality either
absolutely or in trust for a public or charitable purpose.

79 (1) The Council may expend money required by the Municipality for: (i.e.) public grounds, squares,
halls, museums, parks, tourist information centres and community centres;

RECOMMENDATION

It is recommended that Halifax Regional Council;

1. Authorize the Mayor and Municipal Clerk to enter into an Easement Amendment Agreement on the
following terms:

(&) Owner to permit staff to remove the fence at HRM'’s cost and at the earliest opportunity; and
(b) release the Municipality from all obligations whatsoever under the Easement Agreement,
including the obligation to indemnify;
RECOMMENDATION CONTINUED ON PAGE 2
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(c) acknowledge and confirm that on a go forward basis the owner shall be responsible for all
future costs and expenses should the owner decide to erect a new fence, including the
obligation to maintain in good repair; and

(d) acknowledge, ratify and confirm the right of the general public to access the beach and
waters of Shad Bay unimpeded by the owner.

BACKGROUND

The subject property, 39 Coolens Road, is 40,400 sq. ft. in area, and has approximately 490 feet of beach
frontage on Shad Bay. The beach had historically been used by local residents for beach and water
access. In 1995, a 3,300 sq. ft. single family dwelling was constructed on the property and public access
to the beach was curtailed. The loss of public access to the beach became a contentious issue for the
area residents.

In September 1998, Halifax Regional Council authorized the purchase of 39 Coolens Road, Shad Bay, on
the condition that the community would pay for, and manage, the property through an area rate. At the
time, two options for the property were considered:

1. Convert the property and building into a community recreation facility, with the purchase price,
capital and operating costs being carried by the Prospect Recreation Area rate, facility revenues,
and Councillor Discretionary Funds.

2. HRM would encumber the property with an access easement or reserve to guarantee access to
the beach for the community. The property would then be resold with the encumbrance in place.

The Prospect Road Recreation Association and HRM staff explored the requirements for the conversion
of the single family dwelling to a public recreation centre, and determined that although the costs were not
prohibitive, it would encumber the recreation area rate for the entire area for up to twelve years or would
mean an increase in the area rate levied. The Association concluded that the objective of having beach
access could be obtained by encumbering the property with a public access easement that would legally
encumber the property, and would remain on the property if it was sold.

In June 1999, Regional Council authorized staff to: create a public access using the beach portion of the
property located at 39 Coolens Road; deem the balance of the property surplus to the needs of the
Municipality; and place the property on the open market for sale.

In July 1999, Halifax Regional Council approved the market value sale of 39 Coolens Road to Kim and
Paul Pomroy.

Also in July 1999, HRM and the Pomroy’s entered into an Agreement for the Fence on the property that
delineated the Access Easement. The Easement Agreement stated that HRM would be responsible for:

1. The installation and maintenance of a suitable fence between the Access Easement area and the
rest of the property;

2. HRM responsible for general public liability insurance; and

3. HRM indemnified the property owner against all liabilities, costs, suits, claims caused by the
public use of the property.
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DISCUSSION

During a site meeting on May 6, 2016, Mrs. Pomroy/Rose indicated to staff that a suitable fence was
required at one time. The current path created from the road does provide access to the beach and its
regular users are familiar with this being the access point. During the site visit, it was confirmed the fence
does lean in one section and is worn and weathered due to its close proximity to the ocean; however, it
does not pose any safety concerns and is functioning as intended.

In July 2016, Mrs. Pomroy/Rose asked for an update as she indicated the fence is an eyesore and was
prepared to remove the fence herself.

In September 2016, as a result of a service request where the owner indicated she was going to start
removing the fence, staff hand delivered a letter and requested the owner to reconsider and review the
Easement Agreement.

There are now bushes and shrubs planted on the site that helps delineate the easement area from the
rest of Mrs. Pomroy/Rose’s property. In this instance, staff feels that the bushes provide sufficient
separation between the public access area and the rest of the owner’s land.

The removal of the fence will in no way remove the public right to access the beach area, as the Public
Access Easement will remain in place. The only difference will be that the fence requirement for HRM will
be removed from the agreement, any future fence will be the responsibility of the property owner, and all
of HRM’s obligations will be terminated. Removal of the fence will eliminate HRM's liability and costs
associated with future maintenance and recapitalization of the fence. The owner appears to be aware of
the consequences and still agrees with the removal.

EINANCIAL IMPLICATIONS

The cost for removal of the fence will be absorbed within the 2016/17 Operating Budget for Parks &
Recreation.

RISK CONSIDERATION

There is low risk to HRM with the recommendation of this report, as it is removing an HRM responsibility.
However, there is a risk to the property owner in that the general public may start using other portions of
their property not included in the public access easement area.

COMMUNITY ENGAGEMENT

A representative of the Prospect Road Recreation Association was advised of this request, as they were
involved with the decision to install the original fence. The representative advised staff that the
Association is not in support of removing the fence; however, no rationale was provided. As stated
above, the fence is located on private property and the original purpose of the fence (to delineate private
property from the easement) has now been replaced by natural vegetation and a clearly defined footpath.

ENVIRONMENTAL IMPLICATIONS

None
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ALTERNATIVES

Alterative 1: The current Easement Agreement would stay in place and HRM would continue to
maintain the fence and plan for capital replacement in 3-5 years.

Alternative 2:  The current wooded board fence would be replaced with a lower chain link fence, which
would be less obtrusive.

ATTACHMENTS

Attachment A - 39 Coolens Road Easement Agreement
Attachment B - 39 Coolens Road Deed
Attachment C - Picture of current fence condition

A copy of this report can be obtained online at http://www.halifax.ca/council/agendasc/cagenda.php then choose the
appropriate meeting date, or by contacting the Office of the Municipal Clerk at 902.490.4210, or Fax 902.490.4208.

Report Prepared by: Rob Mullane, Superintendent Parks 902-490-5819 ‘%’

Report Approved by:

Report Approved by:

nsurance and Risk Management Services

_- 3’gall .

Report Approved by: B{;fa‘% ,'s_H,i“‘D-i*f"e‘EJtor of Parks & Recreation 902.490.4933




Attachment A

THIS AGREEMENT dated the fe-"";'\‘da_\-' of July. 1999.

BETWELEN:

APPBOVED

r

KIMBERLEY POMROY and PAUL POMROY, both of Shad Bay, in the Halifax
Regional Municipality. Province of Nova Scotia.
(hereinafter called the "Purchaser™)

OF THE ONE PART

-and -

HALIFAX REGIONAL MUNICIPALITY. a municipal body corporate
(hereinafter called the "Municipality")

OF THE OTHER PART

WHEREAS the Municipality has conveyed to the Purchaser the lands described in

Schedule "A" ;

AND WHEREAS the Purchaser has agreed to preserve public access to the lands
g P |

described in Schedule "B";

WITNESSETH THAT in consideration of the mutual covenants contained herein and

the consideration of the sum of Ten Dollars ($10.00) paid by each of the parties thereto the
other party, the receipt and adequacy of which is hereby acknowledged, the Municipality and
the Purchaser hereby agree as follows:

i

12

e

The Municipality shall be responsible for the erection and maintenance of a suitable fence
between the lands described in Schedule "B" and the remaining lands being conveyed to
the Purchaser:

The Municipality shall be responsible for obtaining and maintaining general public
liability insurance with a minimum coverage of Two Million Dollars for the portion of
property described in Schedule "B";

The Municipality indemnifies the Purchaser against all liabilities, costs, suits, claims,
demands, and actions, and causes of actions of any kind for which the Purchaser may be
considered or become liable for by reason of public use of the property described in
Schedule "B";

The Municipality agrees that any right of reverter shall be subject to any outstanding
mortgage with a recognized lending institution on the lands described in Schedule "A"

with the intent that the mortgage would be paid in full.

THIS AGREEMENT shall be to the benefit of and binding upon the Municipality and

Purchaser, their executors, respective heirs, administrators and approved successors and assigns.



IN WITNESS WHEREOF the parties have hereunder executed this Agreement on the

day of July, 1999
SIGNED, SEALED AND DELIVERED )
)
) I —

RLEY POMROY

} . /__..

JHALIFAX REGIONAL MUNICIPALITY

)

)

) _

)
)
) &
\ {

Municipal Clerk
Witness

PROVINCE OF NOVA SCOTIA
COUNTY OF HALIFAX

[ hereby certify that on this ¢ &_ day of July, 1999Kimberley Pomroy and Paul Pomroy. one
of the parties thereto, signed. sealed and delivered the same in my presence.

A BARRISTFR OF THE SUPREME
COURT OF NOVA SCOTIA
MARILYNN A. LESLIE
PROVINCE OF NOVA SCOTIA A Commissioner of tho Suprem
COUNTY OF HALIFAX Conrt

On this 3o day of July , A.D., 1999 before me, the subscriber, personally came and appeared
QQobl n prm can “rd Hordo o Uae k@ . asubscribing witness to the foregoing
Indenture, who having been by me Huly sworn, made oath and said that the duly authorized
officers of Halifax Regional Municipality, caused the same to be executed in its behalf and its
corporate seal to be thereunto affixed in h presence.
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All that certain lot, plece, parcel or tract of land situate,
lying and being at Shad Bay in the County of lalifax, Province of lova
Scotia ktaing Uac 1 shown on a plan entitled "Plan Showing Survey of
xarl Kknox Subdivision,” ‘dated Hovember 20, 1964 signed by A.T. Borry,
N.S.L.S., said Lot 1 being more particularly bounded and du'cribad as

touovl,l.

aaq:tnning at & §.M. set on the northezn boundary of Coolen Road
and the O.H.H.HM. of Shad Bay),

Thence in a general northerly and westerly direction along the.
said O.H.W.M. of Shad Bay distant 489 feet to a S.H. set on the northesastern
boundary of lot 2;

‘hence S16 degrees 5) minutes 44 secouncls £ distant 161.19 fecet
along the eastern boundary of lot 2 to a 8.M.

Thence 6§13 degrees )2 minutes 1) n‘tconds E distant 172.00 feet
along the said eastern bqundu:y of Lot 2 to a §.M. set on the said
nozrthern boundary of Coolen Road,

Thence easterly along the said northern bounddry of Coolen Road _
being the arc of a curve to the rignht having a radius of 378.62 fect
&n arc distance of 117,22 feet to a 8.HM.

Thence N82 degrees 33 ninutes $9 seconds E distant 37.19 feet
alang the said horthern boundary of Coolen Road to the Place of
Beginning,



SCHEDULE “B"
EPARCEL PA-1

COOLENS ROAD
SHAD BAY, HALIFAX COUNTY

ALL that certain bParcel of land lying on the northern side of
Coolens Road, Shad Bay, Halifax County, Nova Scotia being

PARCEL PA-1 as shown on a plan entitled *Plan of PARCEL PA-1
Public Access Easement over Lot 1, Lands conveyed to Halifax
Regional Municipality, Coolens Road, Shad Bay, Halifax County. ..~
dated June 25,1999 signed by Lawrence G. Miller N.S.L.S., said

as follows:

BEGINNING at a point of curvature on the northern boundary of
Coolens Road, said point being N 719 44 25" W, 380.266 metres of
Nova Scotia Coordinate Monument 10156;

THENCE N 10° 31*' 13+ E, 9.018 metres;
THENCE N 27° 43' 13» W, 22.897 metres;
THENCE N 565 28' 45" W, 12.047 metres;
THENCE N 05° 271 54 W, 18.334 metres;
THENCE N 00° 11* 05" w, 7.510 metres;

THENCE N 84° (7 45" W, 29.127 metres;

THENCE N 17° 48 11* W, 28.689 metres to the ordinary high water
mark of Shad Bay;

THENCE northeasterly, southeasterly and southerly following the
ordinary high water mark of Shad Bay, 150 metres more or less to
the northern boundary of Coolens Road:;

THENCE S 82° 33 58" w, 11.336 metres along the northern boundary
of Coolens Road to the point of beginning.

CONTAINING 1618 Square metres more or less.

BEARINGS are grid, referable tc a Modified Transverse Mercator
Projection 3° Zone with Central Meridian at G4°3¢Q: West

longitude,

THE said PARCEL PA-1 is over a portion of Lot 1, lands conveyed
to Halifax Regional Municipality as recorded in D
Page 558 at the Registry of Deeds, Halifax.




X . . | HaLFx CounTy REGSTRY oF Dezos 20659 LY BEU-SEF
vV BR(O | certify that this-dasbui@ C [ i — ‘
“ ‘was regieved aa -hn"wn_hnu. 1999 /0 v LT
' Arlene O°Ean v .'I'Imu Atta !A : ment B
THIS WARRANTY DEED made the 5o4h=  day of July, A.D. 1999.
BETWEEN
=1
- L § HALIFAX REGIONAL MUNICIPALITY, a municipal body
= E & & corporate;
ad.2 s
E E g . g Hereinafier called the "GRANTOR"
o 8 = )
go g OF THE ONE PART
x= 8w 5
ul® S -]
ZES
EE8 g E § KIMBERLEY POMROY and PAUL POMROY, both of Shad Bay, in the
~F T g3 & Halifax Regional Municipality, Province of Nova Scotia, as Joint Tenants and
Y- g £ £ not as Tenanis-in-commot,
. £ é’ o2& <
A PRGVED Hereinafter called the "GRANTEE"
o Eioa Suboct OF THE OTHER PART
"

WHEREAS the GRANTOR and GRANTEE desire to create a determinable
fee simple whereby failure by the GRANTEE to preserve public access to the lands described
in Schedule "B", being a portion of the lands described in Schedule "A", shall cause the lands
described in Schedule "A" to revert to the GRANTOR or its successor;

WITNESSETH that in consideration of One Dollar ($1.00) and other good and

valuable consideration;

THE GRANTOR heteby conveys to the GRANTEE the lands described in
Schedule "A" to this Warranty Deed for so long a public access to the lands described in
Schedule "B" is preserved and no longer and hereby consents to this disposition, pursuant to

the Matrimonial Property Act of Nova Scotia.

THE GRANTOR covenants with the GRANTEE that the GRANTEE shall .
the lands, that the GRANTOR has good title in fee simple to the lands B
conveyed, that the lands are free from encumbrances,
h further assurances as may be reasonably required. o

have gquiet enjoyment of
and the right to convey them as hereby

and that the GRANTOR will procure suci




881

7.
In this WARRANTY DEED the singular includes the plural and the masculine

includes the feminine, with the intent that this WARRANTY DEED shali be read with all
appropriate changes of number and gender.

IN WITNESS WHEREOF the Grantor has hereunto set his hand and affixed
his seal the day and year first above written.

HALIFAX REGIONAL MUNICIPALITY

SIGNED, SEALED AND DELIVERED
- IN THE PRESENCE OF -

Municipal Clerk ¢ {-\.-.;h r\? S

A
Py

DOMINION OF CANADA
PROVINCE OF NOVA SCOTIA

ON THIS 53; day of July, A.D., 1999, before this subscribgr,
personally came and appeared ¢ r e
who, having been by me duly sworn, made oath and said that HALTFAX IONAL

MUNICIPALITY, one of the parties thereto, caused the same to be executed in its behalf and
its corporate seal to be thereunto affixed in her presence.

A C@sswner Of e Supreme L.ourt
of Nova Scotia
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A
Lot 1

4 11 that certain lot, piecs, parcel or tract of land situste,
A

lying snd being st Shad Bay in the County of Hallifax, Province of tlova
Scotia baing Lot 1 shown on & Pian entitled *Plan Showlng Survey of
xarl Xnox Subdivision,” 'dated Hovamber 20, 1284 algnad by A.T. Barry,
H.5.L.5., said Lot 1 being moze particularly boundsd and defcrxbed as
follovlj‘

qu..Ln.nan at & 5.H. set on the northiern boundary of Coolen Road
and the O.H.H.H. of Shad Rayp,

Thence in a general northerly and westerly directicn along tha .
tald O.H.W.M. of Shad Bay diatant 4B9 feet to a 5.H. set on the northeastern
boundary of Lot 2;

‘hence S16 degrees 5) minutes 44 secomds £ distant 161.19 feat
along the eastern boundary of Lot 2 to & B.M.y

Thence 51) degrees )2 minutes 13 l:cﬂndl E distant 172.00 fast
along the sald eastern boundl;y ol Lot 5 to a 5.H. sat on the said
nezthern boundary of Coolsn Road;

Thence eastezly aleny the saild nortiiarn boundary of Coolen Road _
being the arc of & curve to tha tight having a radlus of 378.62 fect
an src dlstance of 117,22 fest to a B.H.

Thancs HE2 degraes 33 ninutes 58 ssconds E diatant 37.19 feat
along the said northesn boundary of Coolen Road to ths Placs of

Beginning.,

The above dascribed lot 2 having an area of 40550 &
¢ quare feek.
SUBJECT TO the right to mblic access over the lands described in Schedule "g"



SCHEIULE "B"
BARCEL Pa-1

COOLENS ROAD
SHAD EAY, HALIFAX COUNTY

ALL that certain parceil of land lying on the northern side of
Conlens Road, Shad Bay, Halifax County, Nova Scotia being

PARCEL PA-1 as shown oo a Plan entitied "Plan of PARCEL PA-1
Public Access Emgement over Lot ), Lands conveyed to Halifax
Regional HMunicipality, Coolens Road, Shad Bay, Halifax County...~
dated June 25,1889 signed by Lawrence G. Miller N.S.L.S., said
plan being on file in the office of the Director of Engineering
Services for the Ralifax Regional Municipality as Plan No.
95021701. The said PARCEL PA-1 being more particularly described
as follows:

BEGINNING at a point of curvature on the northern boundary of
Coolens Road, said point being N 71° 44' 35+ W, 3B0.266 metres of
Nova Scotia Coordinate Monument 10156;

THENCE N 10° 31' 13- E, 9.018 metres;

THENRCE N 27° 43' 13" w, 23,897 metres;

THENCE N 565 28' 45 W, 12.047 metres;

THENCE N {5° 21' S4° W, 18.334 metres;

THENCE N 08° 11' 05* W, 7.510 metres;

THENCE N 84° 07' 45" W, 29.127 metres;

2B.689% metres to the ordinary high water

THENCE N 17° 48' 11* w
mark of Shad Bay;

THENCE northeasterly, southeasterly and southerly following the
ordinary high water mark of Shad Bay, 150 metres more or less to
the northern boundary of Coolens Road;

THENCE 5 .B2° 33' 58* w, 11.336 metres aleng the northern boundary
of Coolens Road to the point of beginning.

CONTATINING 1618 square metres more or less.,

BEARINGS are gria, referable to a Modified Transverse Mercator
Projection 3° Zone with Central Meridian at 64°30' West
longitude.

THE said PARCEL PA-1 is over a portion of Lot 1, lands conveyed
to Halifax Regional Municipality as recorded in Deed Boaek 6278,
Page 558 at the Registry of Deeds, Halifax.

HRM

N
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